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PREFACE. 



It will probably be felt, both hj the profession and the 
public, that there ought to be some correct and authentic 
report of the trial of the great case which has excited so 
much interest, and was even the subject of discuss ion in 
Pailiamentj and probably, also, most persons will con- 
sider that such a report might be conveniently introduced 
by a succinct account of the history of the case itself, 
which for four years h as attracted so much attention, and 
also some comments on the l^iw of a case which has been 
the subject of such protracted proceedings, both civil and 
criminal. Indeed, a report of the trial itself would hardly 
be intelligible without an account of the proceedings in 
Chancery, which preceded the criminal proceedings, and 
were referred to, both at the trial and at the preliminary 
examination at the Mansion House, and in which the Court 
of Chancery had acquitted the directors of all actual or in- 
tentional fraud.* One of the great points of legal, and one 
may almost say of constitutional, interest involved in the 
case is, the propriety of their committal for trial on a charge 
of fraud after such an acquittal by a superior court, and 
even a court of equity. In a legal point of view, the case 
involved many points of interest and importance both in a 
professional and public aspect, and every one will feel that, 
of such a case there ought to be some complete and 
authentic account. Probably no one would doubt that it 

* Vlce-Chancellor Malins so declared diatinctly in his jadgmeni, before the prosecu- 
tion ; the Lord Chancellor afterwards concnrred in the opinion. (Qumej's case, 4 
Law and Equity Reports, 716.) j 
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has established, with the entire assent of the public and 
of the profession, the proposition that directors, whatever 
their errors may be, are not liable, civilly or criminally,* for 
fraud, if they have honestly believed in the probability of 
success, and in the substantial truth of the data on which 
their belief has been founded. Such a proposition, indeed, 
might have been predicated, from the previous decisions, 
both in law and in equity, and particularly in criminal 
cases ; and it was only at a time of great public excitement, 
and amidst much popular clamour, that its soundness could 
have been doubted, or its application to the particular case 
denied. The writer had previously published reports of 
all the previous cases on the subject,! and a review of 
those cases will at once illustrate and uphold the present. 

As regards the profession, it will be no doubt a leading 
case on the subject ; and as regards the public, they may 
learn from the case the lesson so eloquently enforced in 
the luminous and admirable charge of the Lord Chief- 
Justice, to shun speculative enterprises; or, if they 
must embark in them, at all events to remember and 
apply the principle of the legal maxim, caveat emptor, and 
take care to make inquiries, instead of rushing headlong 
into speculation, trusting to others who may be honestly 
^ in error ; and then, when they have encountered losses, 
f^ rushing with equal imprudence into legal proceedings, 
^ hopeless or useless. It appeared, moreover, to the writer 
that there were other and particular reasons for a publica- 
tion of a report of the case, accompanied by such conmients 
upon it as might explain the law upon it ; because it has 
been manifest from the first that it was very much mis- 
understood, by reason of some misunderstanding as to the 
law. That is, the law as to the nature of the obligations 

* Some passages in the chaise of the Lord ChieMostice must not be taken to indicate 
that it vas otherwise in actions for fraud, for he was charging a Jury in a criminal 
case, and one of conspiracy, and had often laid down that in sach actions there most 
be wilful or moral fraud— <.e., a fraudulent representation known to be iUse; or not 
known to be true, and intended to deceive, but not necessarily (i.e., in the former 
case) an actual intention to defraud. He alluded to other actions. 

t From the case of the British Bank, the Queen v. Eadaile and others, 1 P. A F. 
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or liabilities arising out of the business, and especially as 
to the sufficiency of assets, and the nature of insolvency, 
with reference particularly to a contract for the transfer of 
the business When a case has for years occupied public 
attention, and is likely to be referred to hereafter as a '' lead- 
ing case/' — and there is reason to suppose that it has given 
rise to some misapprehension as to the law, — it is surely 
well that such misapprehension should be pointed out, not 
merely with a view to the injustice which may be done to 
individuals under an erroneous notion of the law, but also 
for the state of the law itself In all cases which have in- 
volved great results, and have given rise to great public 
excitement, there is danger of such misapprehensions ; and 
it is obvious, at all events, that in order to form a sound 
and just judgment upon a case, it must be considered 
through the light of sound and clear views as to the law. 
It has been the object of the writer to aflford every aid in 
his power to the formation of such a judgment. 

In more than one point of view, indeed, the prosecution 
in the present case was not only remarkable, but wholly 
without a parallel; and it is to be hoped its utter failure 
will ensure that it shall be regarded rather as a warning 
than a precedent. It was the first attempt to found a 
criminal prosecution on mere silence and supposed suppres- 
sion ; for as the Lord Chief- Justice observed. Never was 
there a prospectus more devoid of any actual misstatement, ' 
ofeven colour, or allurement. The utmost that it said was, . 
tha^ in the opinion of the projectors, the enterprise was j 
likely to succeed, which is no more than every vendor says ; ; 
and the whole case for the prosecution was based on a 
supposed duty to disclose something which might have 
afiected the judgment formed by the public upon it How ji 
far there was any such duty is a question, even on the \ 
highest view of equity, of conmiercial morality, perhaps ^ 
of wider and deeper interest than any other involved in 
the case, and upon which the writer has given the ma- 
terials for a judgment by presenting all the cases in equity 
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on the subject. And even if there was such a duty in equity, 
the breach of it would not ground a criminal prosecution. 

But there are several other points of view in which the 
prosecution was remarkable, and with reference to which 
a history of it will, it is hoped, not be without its use. 
There is one feature of the oase in which it may, it is 
hoped, have a salutary influence as a warning for the 
future ; and that is, as a sad illustration of the baleful 
effect of popular clamour in the administration of justice. 
It is one of the e\'il8^ which attend the privilege of free 
discussion — (though, indeed, that privilege does not pro- 
perly attach to a discussion of cases under litigation, par- 
ticularly if the subject of criminal proceedings) — that 
a public exc iteme nt is easily raised ; which is^ while 
it lasts, fatel to justice. S^o one can doubt that, if it 
had not been for the enormous amount of the losses sus- 
tained in this case, a prosecution never would have been 
dreamt of, in such an utter absence of evidence of fraud ; 
and that it was only the clamour excited by those losses, 
and the prejudice caused by that clamour, which could 
have given it a chance of success. Yet it is quite possible 
that clamour might have succeeded, had the counsel for 
the defence been less able, had the judge been less lucid, 
or the jury less firm. And if so — we have it on the 
authority of the Lord Chief-Justice of England, who quite 
concurred in the verdict of acquittal — that the conviction 
of the defendants would have been wrong, and that, as 
regarded three of them, it was a prosecution entirely un- 
justifiable. So nearly was a monstrous injustice being 
(^ effected by means of popular clamour. 

One more observation upon the many bearings of this 
remarkable case. It is this : that it illustrates the fallacy 
of the notion which has gained prevalence of late, that 
a magistrate is justified in committing a person for trial 
if he thinks there is a chance of conviction.* The writer 

* It Is sometimes so put unadvisedly even by counsel for the accused. This is almost 
the only excuse that can be made for the most upright and able magistrate, who com- 
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ventares to protest against this notion, as being (it is 
conceived) most mischievous and contrary to law. The 
law has always been, that a magistrate ought not to 
commit for trial, nor a grand jury find a biU, for a crime 
unless reasonably satisfied on the evidence, that, assuming 
it to be unanswered in law or fact, a jury must convict.* 
And the contrary view reverses a fundamental principle 
of the criminal law, and throws upon the accused the otitis 
of proving his innocence, instead of upon the prosecutor 
of proving his guilt It is a most serious thing to be com- 
mitted to prison and put upon trial ; it closes the mouth 
of the accused (as the Lord Chief- Justice more than once 
observed), deprives him of his liberty, and puts him at 
such a disadvantage, that unless he happens to be able 
to find good professional assistance, it necessarily places 
him in a position of great peril. No one can doubt that, 
partly owing to the error here pointed out, and partly 
owing to the influence of fallacies, diffused and enforced 
by popular clamour, great injustice was done in the pre- 
sent case. That the directors of the purchasing company 
were h6nest and independent was so abundantly shown, 
that the Lord Chief-Justice declared no one could have 
doubted it who was not blinded by prejudice; and he 
denounced the prosecution of these gentlemen as the most 
unjustifiable proceeding he had ever knovm in all his expe- 
rience. And as it was admitted on all hands that the new 
directors knew as much as the others, it follows that (as 
the Lord Chief -Justice pointedly suggested), if there had 
been a public prosecutor, it is probable that such a prose- 
cution would not have been instituted at all. 

One further observation may be made on the cogent j 

mitted the defendants. One of the counsel, however, Mr Giffard, put the question 
in its true legal form, when he said that there must appear reatoiuMe ground for 
believing there will be a conviction. 

* Ileasonable ground of suspicion is necessary even to authorise giving a person In 
charge to be brought up before a magistrate ; and the committal by the mgistrate only 
Justifies the prosecutor on the ground of a legal presumption that the magistrate will 
exercise ajK>und judgment in requiring a primd fade case— which means a case that, 
unless answered, calls for a conviction. 
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illostration afforded by this case of the necesfiity for a 
public prosecutor. The Lord Chief-Justice observed, 
" that the case had deepened in his mind the impression, 
now amounting to conviction, that such an officer was 
necessary for the due administration of justice/' This 
opinion also was expressed in the course of the parliamen- 
tary discussion of the case, which forms one of the most 
interesting incidents in its history ; and there are few who 
will not concur in it. 

No one will doubt that, of a case which has raised 
such varied and important questions, there ought to be a 
correct and authentic report, introduced by such a his- 
tory of it, and such comments upon the law, as may be 
required to illustrate or explain it, and so to constitute a 
useful permanent record of it, and conduce to a just judg- 
ment upon its merits ; and these objects it has been the 
writer's aim to satisfy. 

It will be observed that the publication is inscribed to 
the Lord Chief- Justice, who so admirably tried the case, 
and who has kindly revised his summing up. 

It was well that such a summing up should be preserved 
in an accurate and authentic form, and it is accordingly 
inserted in exienso with the corrections of the Lord Chief- 
Justice. It was a masterpiece of that judicial eloquence 
of which the Lord Chief-Justice is so great a master. 
) Thore probably never was a finer display of the power of 
reasoning, or a more successful appeal to the sense of jus- 
tice. Notwithstanding the weakness of the case, the power 
of popular clamour had been terrible, and for three years 
the current of public feeling had run strongly, and, as it 
seemed, hopelessly, against the accused. There can be no 
doubt that the masterly summing up determined the ver- 
dict, and (with every credit to the jury for yielding to it) 
deserves the merit of one of the most memorable victories 
ever achieved by the sense of justice over popular clamour 
and prejudice. 

Temple, January 31, 1870. 



\ 






CONTENTS. 



Introduction : — 

HiBtory and Nature of the Caae, . 

Origin and Natiire of the BusineBS, 

Cases at Law and Equity as to Insolvency or Fraud in carrying 
on Business in contemplation of Insolvency, 

Application of these Doctrines to the particular Case, 

Histoiy of the Case, 

Formation and Fate of the Company, 

Causes of its Failure, 

Proceedings in Chancery, 

Criminal Prosecution, 

History of the Prosecution, 

Charge to the Grand Juiy, 

Discussion in Parliament, 

Review of the Case, 

Report : — 

Indictment, .... 

Opening of the Case for the Prosecution, 

Evidence for the Prosecution, 

Summing up the Case for the Prosecution, 

Speeches for the Defence, 

Summing up of the Lord Chief- Justice, . 



PAOS 

1-98 
1 
2 

12 
82 
82 
40 
49 
53 
68 
63 
71 
83 
95 



99 
116 
121 
174 
183 
209 



f 



1 

f 



INTRODUCTION. 



<v^ 



A PB08BCUTI0N for Conspiracy to cheat and defraud the 
public in the formation of a public company, must necee- 
flarily involve oonsideratiouB of great public and professional 
interest ; and when it has arisen out of matters which have 
for years been the subject of civil proceedings, it naturally 
invites an introductory review of the history of a case so 
remarkable. 

Such a case, also, standing (as the Tjord Chief-Justice 
pointed out) upon the confines of civil and criminal 
jurisdictions, and therefore illustrating their nature 
and distinctions ; and, moreover, in this particular case, 
involving, by reason of its nature, considerations of 
singular complexity and difficulty, necessarily open to 
much misunderstanding, would appear likewise to require 
some preliminary review of the law on the subjects in^ 
volved. This would be the more necessary if, as from the 
result of the case there would seem to be reason to believe, 
misapprehensions have actually arisen, likely to confuse the 
law, and obscure the right view of so remarkable a case. 

It is obvious that, in forming a judgment upon any case 
of novelty, complexity, and difficulty, especially if it has 
involved great issues, and given rise to great public excite- 
ment, it is essential to approach its consideration with a 
clear and correct idea of the rule of decision, the ratio 
decidendi; in other words, the law upon the subject. 
Otherwise, in the absence of such a clear view of the law, 
the judgment formed, and the view taken of the case, will 
inevitably be erroneous, 

A 



2 INTRODUCTION. 

The case related to a contract for the transfer of a 
mercantile and monetary business of modem origin, and 
of a peculiar character ; and though the principles of law 
involved are of general application, yet in the application 
of them to such a transaction there was some difficulty, 
arising from the nature of the particular business^^ and 
therefore it is necessary to understand distinctly the nature 
of that business, and the obligations and liabilities' arising 
out of it, especially as to sufficiency of assets to meet 
demands, and as to the legal definition of insolvency, par- 
ticularly with reference to such a transaction as the transfer 
of the business with a guarantee of assets. 

The case rose out of the transfer of the business of a 
firm of bill-brokers and money-dealers ; and it is neces- 
sary, in order to understand the law as to the case, to 
understand the law as applicable to such a business. It is 
to be distinguished from that of a mere banker, though often 
united to it. The business, indeed (as a matter of legal or 
commercial history), appears to have arisen out of the 
exigencies of monetary transactions, with reference, on the 
one hand, to the nature of the business of mere bankers, 
and, on the other, to the manner of dealing with bills of 
exchange, in order to raise money upon them, either by 
discount, or otherwise, in the way of credit or advance. 
Ordinarily a banker, in the regular way of business, would 
not be bound to receive bills as cash, and he would enter 
them " short" (as it is called), that is, conditionally until 
payment^ when of course the amount received would be 
credited as cash, and in such cases he would merely be 
agent to present and receive the bilL He might, if satis- 
fied as to the bill, give credit for it at once as cash, in 
which case (if not taking them as holders and indorsee), 
he would only have a lien on the bills so dealt with, and 
could not deal with them.* If, indeed, bills indorsed in 
blank were deposited with a banker to be received when 
due, he might pledge them with other bankers to raise 

• ones V. Perkini, JBast, U. 
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Inohey upon them,* but that would be because he was 
holder of the bills, and not merely as banker. In questions 
between bankers and their customers, they have been con- 
sidered for some purposes, as factors ; but this would not 
apply to indorsed biUs, which the banker must take as holder^ 
and deal with as his property. A banker who receives in- 
dorsed bills from his customers to get in when due, and 
carried to his account, may discount or sell them or pledge 
them. But that doctrine only applied where the banker 
bought the bills. In order to change the property, it would 
be necessary that the banker should have bought the bills, 
or discounted them (which is, indeed, the same thing), and 
then the customer would be entitled at once to the pro- 
ceeds, less the discount, which would be the price to be 
paid for the bills ; and if the customer did not indorse the 
bills, and they were afterwards dishonoured, the banker 
would have no remedy against him, but only against the 
parties to the bill. It was settled half a century ago that 
bankers, being factors for money, and receiving bills as 
agents, the mere fact of their receiving^ bills indorsed, 
and even entering them to the credit of their customers, 
unless actually discounted, would not enable them to deal 
with their customers' bills, by discounting them to raise 
money upon them, unless the usage and course of business 
allowed it f 

By indorsing the bills paid in, or giving a guarantee, 
the customer might enable the banker to negotiate the 
bills ; but the banker could only be justified in negotiating 
them when it was rendered reasonable by the state of the 
customer's account — ^that is, to balance it by meeting 
advances, not.for the purpose of the banker's own profit. 
And unless the custom was such as to authorise the using 
of the bills, the bankers would be liable to the penalties of 
the criminal law ; for by a statute % it was enacted that 

• OoUlns «. Martin, 1 B. ft P., 048. A mere dleooaot of a biU, withoat the Indone- 
nient of the party who receives the money, does not give the holder of the bill any 
elaim against snch party. {Sm parte Boberts, 2 Cos, 171.) 

t Thompson «. Giles, 2 Bamwall ft GressveU's Beports, 428. That case wis in 1824. 

X 52 Oeorge m., e. 68. 
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bankers and others applying to their own use bills deposited 
with them for certain purposes, not involving the right 
thus to deal with them, should be deemed guilty of a grave 
misdemeanour. And it was considered that, if bankers 
disposed of bills in such a manner, knomng ihemaelvea to 
be on the eve of bankruptcy, they would be in danger 
under that act.* What would be insolvency, and what 
would be a knowledge of such a state, is a different ques- 
tion, and one not free from difficulty. For the present, the 
question is as to the authority of the banker to deal with 
the bills of his customer. And enough has been said 
already to indicate the convenience of a separate busineai 
devoted to the discount — that is, the buying of bills, and 
the dealing with them for profit This, it is evident was a 
business wholly different and distinct from that of a mere 
banker, and for that very reason it l^ecame separate and dis- 
tinct. Nothing was more clear than that bankers, merely 
taking bills, not discounting them, could not treat them 
as their own ;t and that merely placing the bills to the 
account of the customer did not enable them to do so ;j: 
and that, if he did not discount them, they remained the 
customer's, subject only to a lien for a balance due.§ 

And as the business of bill discounting was a business 
of itself, naturally enough, out of the exigencies of mercan- 
tile transactions, and on account of the vast amount of 
bills to be discounted, it rose into a separate and distinct 
business, that of bill-brokers, which necessarily involved 
in it the business of money-dealers ; because the very 
distinction between it and that of a banker was, that it 
was the buying of bills, and therefore involved the right 
of dealing with them for the broker's profit And it natnr* 
ally came in some way to include the business of bankers ; 
because of course money, the proceeds of bills discounted, 
would, for the sake of convenience, not be carried away in 
cash, but kept on account ; and, on the other hand, the 

• Thompson «. Giles, 2 B. A C, 4S7. t B9 parU Troggatt, 7 JviaC^ 910, 

t M» parte AXkina, 8 Mont De*. * De Gez., 7 Jv^ 98, 
f S» pcarU Sdwftrds, 2 Ibid., 029. 
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brokers would natnrally receive money on deposit, at in- 
terest, to be employed by them in their business of dis* 
oonnting at higher rates, so as to realise a profit. 

Hence arose the business of bill-brokers and money- 
dealers ; as to which it was held many years ago, though 
in oar own time, that ** a bill-broker is not a person known 
to the law with certain duties, but his employment is one 
which depends entirely upon the course of dealing ; his 
duties may vary in different parts of the country, and their 
extent is a question of fact to be determined by the usage 
and course of dealing in the particular place." * There- 
fore when the question arose, whether the bill-broker might 
deal with the bills of a customer for his own purposes, it 
was at first held that, as a matter of general law, '* a bill- 
broker who receives a bill from a customer to procure it 
to be discounted, has no right to mix it with bills of other 
customers, and to pledge the whole mass as a security for 
an advance of money to himself, and still less has he a 
right to deposit such bills as a security or part security for 
money previously due from him.^ f But this, it will be 
observed, was first laid down as the general law, inde- 
pendent of usage, and next it was laid down as to bills not 
discounted, but intrusted and received for the purpose of 
getting them discounted, and is an entirely different, nay, 
opposite kind of case. But when the case arose of bills 
not discounted by bill-brokers, but deposited for advances 
to be made or obtained upon them, and there was evidence 
of a usage of bill-brokers not merely to discount or pledge 
the bills of such customers by themselves for an advance 
on those bills only, but to pledge bills of various customers 
t(^ther for an advance upon all of one gross sum, or 
even to pledge them for antecedent advances, it was held 
a valid and legal usage, which bound the customer. It 
appeared to be the usage in the city for bill-brokers to 
raise money for their employers by pledging the bills of 

* lofCer V. PMurion, 1 0. M. A B., 868 ; BcporU, 767. 
f HajAM 9. f ofter, Crampton Mid Xecion'i Beporti, 287. 
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dififerent proprietors for one entire advance; There watf 
nothing unreasonable in it, and it was held good in law. 
This, it will be observed, only applied to bills not dis- 
counted ; as to bills discounted or bought, the general law, 
it will have been seen, had already established their right 
of dealing with them or disposing of them as an assignment 
of a right of property in the bills. In that case the prin- 
ciples on which the business of bill-brokers depends were 
laid down, for it was said that ^^ the usage gave facilities for 
the raising of money on negotiable paper ; for it may well 
happen that a great capitalist would advance money in 
this way who would not discount each particular bill." * 

Thus, then, the business of bill-brokers and money- 
dealers was established, as involving, not only, by the 
general law, a right to deal with bills discounted with 
them, but even, by usage, to deal with bills only intrusted 
to them to be discounted. And the principle upon 
which this was established affords a clear illustration of 
the law applicable to such a business. *^ It is observable 
that the question in the case being whether Messrs Foster 
acted with due care and caution, and in the ordinary 
course of business, in renewing these bills ; how can it be 
said that the jury were wrong in finding as they did (t.e., 
in their favour), when there was such a body of evidence 
to show that they acted precisely in the same way that 
bankers and other merchants of respectability were in the 
habit of acting, — men who must be presumed to conduct 
their affairs with ordinary care, and with due circumspec- 
tion ? What greater care can be required from any man 
of business? What different conduct can be expected 
from that which other men of business, of character, and 
of intelligence employ in similar transactions? What 
better criterion of ordinary care than that measure of care 
ordinarily used by other persons in the same department 
of trade similarly situated ?"t So in another case, whero 
the question was as to negligence, which sometimes is made 

• roster V. PevBon, 1 0. M. ^ B , 859. . 1 1^<^ 
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Evidence of fraud. *^ The point to be determined is, not 
whether the defendant arrived at a correct conclusion, but 
whether, on the occasion in question, he did or did not 
exercise a reasonable and proper care, skill, and judgment. 
This is a question of fact, which appears to us to rest upon 
this further inquiry, whether other persons exercising the 
same profession or calling, and being men of experience 
and skill, would or would not have come to the same con^ 
elusion. If nine brokers out of ten would, have done the 
same as the defendant did, under the same circumstances, 
or even if as many out of a given number would have been 
of his opinion, or against it, he would be entitled to a ver- 
dict in his fisivour." * The principle involved in these 
decisions appears to be, that in the conduct of such a 
business as that of bill-brokers and money-dealers, the 
criterion as to what is right and proper is the general 
usage] in that species of business. It is necessary, with 
reference to the particular case, to consider this principle, 
and apply it, as to the obUgations and liabilities arising, 
especially as to the obligation to provide sufficiency of 
assets, and more particularly with reference to insolvency. 
' It must be obvious, that if bill-brokers and money- 
dealers might deal with their customers' bills, d fortiori; 
they might deal with their customers' money, deposited 
with them on interest, for the very purpose of bemg dealt 
with, and interest being paid for it, for the purpose of so 
dealing with it The interest, in the case of money, would 
be the price paid for the use of it, as the discount in the 
case of bills. In the ordinary case of a banker, it has 
been held that money deposited by a customer in a banker's 
hands is money lenty though with the obligation of re- 
paying it when called for ;t and so as to money on deposit 
delivered to a money-dealer on demand or notice. But 
then it is money lent^ and money lent is money which 
may be dealt with — A fortiori^ if it is received at intcfrest. 

^ Tin^ 0.-J.I OhApnuin v. Walton, 10 Bingham's Beporta, 61 
t PoU V. Olegg, 10 IIOMOB and Weliby*! Seporta, S21. 
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And bilk discounted by a broker or banker might be 
rediflconnted — ^that is, diisooanted again with other bankers 
or brokers (supposing the rate of interest would render it 
profitable to do so), and, if dishonoured, would be a lia* 
bilitj, in the first instance, on the banker or dealer so dis- 
counting, but then on all prior parties.* So that the bill 
thus would be what is called a contingent liability — that 
is, a liability piimarily of the banker or dealer who redis- 
counted, but not really or ultimately so^ unless none of 
the prior parties were solvent; in which case alone the 
money-dealer would have to bear the loss. So that, if a 
customer, after paying in bills, fails, his banker or dealer 
may prove against his estate for the whole amount ; and 
then, if the bills are paid by any of the other parties, the 
proof is reduced to that amount.^ But if the banker or 
dealer receive money or cheques from a customer, knowing 
that his bankruptcy is inevitable, it is a fraud, in an 
equitable point of view, and he cannot avail himself of 
the money.f 

But here the question arises, What is a knowledge that 
bankruptcy is inevitable? which involves the question. 
What is insolvency ? and indirectly involves the question 
of liability of money-dealers as to sufficiency of assets to 
meet demands of their depositors. 

Now, this is one of the most difficult questions to deter- 
mine in point of law, since it depends so much upon mat- 
ter of fact, and on the nature and usages of a particular 
business, and the demands likely to be made upon it. The 
very term insolvency is (as has been pointed out by judges) 
ambiguous ; for it may mean merely that a dealer or 
banker cannot pay, at the moment, all his debts at once, 
though he has plenty of assets to enable him to meet the 
whole, if he has reasonable time to realise them.§ And 
it was long ago settled that this is not necessarily insol- 
vency ; at all events, in any such case as to render it the 

* Pollard V. Ogden, S EIlli and BlAckbnra's Reports, 4ft0. 

t Bi parU Hornby, 1 I>e Gex, 60. ) Ex pearU Case, 8 It D. * D., 189, 

I ndgeon V. Bharpe, 6 Taunton's Reports 
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duty of the trader to deem bonkraptcy inevitable: as 
where traders had many thousands of pounds locked up 
in distant assets, but believed that their creditors would 
give them time to realise the assets. Or, again, insol* 
vency may mean that a man is in such a state, that he 
must know he cannot pay his creditors, as he has not 
assets equal to their claims ; and in either sense of the 
term, it is manifest that this involves, in a great degree, a 
question of estimate and valuation as to the amount or 
value of the assets, and that this must necessarily be more 
or less a matter of opinion ; so that it is virtually a ques- 
tion of honest or reasonable belief. Hence, in one case, it 
was said by the Court — 

^ There is a drcamstance to be taken into oonsideration, which is, the 
maimer in which the debtor estimated the ralae of hie own properly. 
We hare an account of the state of the property, and what it produced. 
But liis estimate of the property might be— and according to hjs own 
account was — rery different from what is represented as the result of it. 
If he was an active and sanguine man, not easily restrained, the question 
would be, whether, with that duqposition, he knew or believed that his 
afEurs were about to end in bankruptcy. It is hardly fair to think that 
we are judging upon the same facts that were presented to the bankrupt's 
mind; beoaose it is one thing to see a matter when brought together, and 
another thing to see it, as the bankrupt would do, as the result of re-ez* 
amination of many various matters. It is by no means improbable that 
he might have considered his afikirs not hopeless when he looked at a larffe 
flMMt of eomeem$ turrounded with dreumiianeei wkidi wntld throw around 
them eo^fiuumf daubt^ and uneertaintjf, which we ourulva do not oee. It 
is highly probable that he might adopt another and exaggerated view of 
his property." * 

And, again, it has been laid down that, " from a person 
being in embarrassed circumstances, it does not necessarily 
follow that he contemplates bankruptcy, as he may hope 
that his a£fairs may rally and come round.^t And it has 
repeatedly been held that it is not an abstract question of 
law, but a question eminently of fact, dependent upon all 
the circumstances of the case, especially the nature of the 
business, the estimated value of the assets, and the proba- 
bilily of immediate pressure, and not merely on the bare 

• Belcher «. Prittie, 10 Bingham's BeporU, 401. 
t.Oreen v. BradAeld, 1 Gw. * K., 149. 
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abstract amount of the liabilities, as compared with the 
amount of ready money to meet them.* 

Here the question would arise, with reference to the 
particular business of money-dealer, what would be the 
liability, as to sufficiency of assets, to meet demands of 
depositors on the one hand, or creditors on the other. 
That is, for money deposited at interest, or due as money 
lent or advanced. Here, again, it would be necessary to 
draw a distinction between these two heads of liability; 
for, obviously, an ordinary debt for money lent, due, and 
payable, is very different from money deposited at interest 
for the purpose of being dealt with ; and which, though in 
a strictly legal sense, money lent, is still money lent under 
a special and peculiar contract, which involves no liability 
to repayment until after demand and notice of withdrawal, 
which may not be made for years ; whereas a mere ordin- 
ary debt for money lent, is ordinarily, unless secured, 
repaid so soon as it is due. It would be obviously im« 
possible to carry on the business of a money-dealer to 
advantage, if these two heads of liability were treated as 
identical. For it would come to this, that the money- 
dealer would have to keep the money he paid interest 
upon always ready — the whole of it — for immediate repay- 
ment upon demand. No doubt the money-dealer, like 
any other trader, would be bound to have a sufficiency of 
assets to meet or balance all demands, but not to meet 
them all immediately, and at once. That is, he would 
be bound to have assets equal in value and amount ; and 
if he had, he would be solvent, provided, at all events, he 
also had ready assets to meet all ordinary demands, — that 
is, all demands which, from the nature of his business, 
were likely to be made, until he could realise his other 
assets. In the case of a banker, or, at least, a money- 
dealer, this would mean that he had ready assets sufficient 
to meet the amount of arrears due and payable on loan, 
and the amount of deposits ordinarily likely to be with- 

-• OilMon V. Mukett, 8 So. N. S., 419 ; Cook v. Prichard, 6 M. * G. 
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drawn, after allowing for other deposits ordinarily renewed. 
In other words, the assets ought to equal in value and 
amount the whole of the liabilities, and the ready assets 
the ordinary amount of current or instant liabilities, with 
some reasonable margin for some excess of demand. 

Such seems the conclusion deducible from legal prin- 
ciple, or from the analogies afforded by cases as to other 
businesses ; and a money-dealer in such a position could 
not, it is conceived, fairly be considered insolvent These, 
however, would be the principles applicable to the question 
supposing that in any case it became material — ^whether in 
equity or in bankruptcy (which is a species of statutable 
equity), or in common law, civil or criminal — to consider 
how far a money-dealer had been, at a particular period, 
in such a state of insolvency as that he must have deemed 
bankruptcy inevitable, and his continuance of the business, 
or disposal of it, under a guarantee of the sufficiency of his 
assets — in an equitable point of view — fraudulent That.it 
would not be so, in a legal point of view, — even in a civil 
proceeding — without an express representation wilfully 
false, is, it is conceived, too manifest to require demonstrar 
tion ; but, as in the recent case it was unaccountably con- 
ceived to be otherwise, it will be necessary to consider the 
law upon that subject: namely, as to what constitutes 
fraud in a legal or equitable point of view, with particular 
reference to the question which has just been considered : 
as to the sufficiency of the assets of a money-dealer to en- 
title him either to continue his business, or to dispose of 
it, under a guarantee of the sufficiency of his assets. 

Now there can be no doubt that in a court of law a wil- 
Jill misrepresentation of a matter of fact — t.e, a representa- 
tion known to be false by the party making it, to the ^re^ 
judice of the other party — ^wiU sustain an action,* as in the 
ordinary case of the sale of a business, if the amount (A 
the profits be wilfully misrepresented, as a matter pecu- 
liarly within the knowledge of the party disposing of the 

* Dob«U V. Storeoi^ S Bunwrnll and CreflSwtU'i B«ports, OM. 
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bnsinefls, and a mere matter of fact And the law would 
be the same if he did not know the amonnt of profit, and 
faiaeij represented it with intent to deoeive. But we never 
heard of an action for not stating the amonnt of profits, or 
even for not stating that no profits were made at all, for 
the maxim, at law is, caveat emptor : let the buyer take 
care and inquire. If he is told falsehoods, then he has a 
right of action ; but if he makes no inquiries, at law he 
has no remedy, though he may in equity. This is the 
distinction between fraud in the legal and equitable sense, 
though even in equity there is no fraud in mere non-dis* 
closure unless there is a duty to disclose, which there is 
not if the parties are in a position of equality in the trans- 
action — ^that is, of equal knowledge and means of know- 
ledge; and the doctrine of equitable fraud would only 
apply to matters in the knowledge only of the vendor, 
which he ought to disclose to the vendee. With r^ard 
to actual wilful misrepresentation, there appears to be 
no material difference between equity and law. Either in 
law or equity such misrepresentation affords a right to 
redress. 

Many years have elapsed since the same principle, with 
its essential qualification, was laid down and applied in 
the case of misrepresentations by directors of joint-stock 
companies to shareholders, if wUfaUy false and fraudulent. 
Thus it was said by Lord Campbell, C.-J., in such a case: 
<* We consider it to be clear law, that if A fraudulently makes 
a representation which is false, and which he knows to be 
false, to B, meaning that B shall act upon it, and B, be- 
lieving it to be true, does act upon it, and thereby suffers 
a damage, B may maintain an action against A for the 
deceit." * And that was laid down and applied in a case 
where the directors had represented that there would be a 
minimum annual dividend of £33 per share, knowing that 
it was a bubble c<Mnpany, and that no dividend could ever 
be paid at all. Here, it will be observed, it was distinctly 

Qorhard v. Batos, 38 Law Joarnal, Q. B., 880, 
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laid down that the representation must be wUfuXly false; 
and in this particular case it was so. 

And so in a court of equity fraud, in this sense, means 
wilful misrepresentation,* to the deception and injury of 
another. Thus the doctrine, in affirmance of a case at law, 
was thus laid down by the late Lord Cranworth — 

" It may be impoadble to give a definition of what eonstitates frand in 
the contemplation of a court of equitj, or to meet all the Tarioua com* 
binations of drcomBtances to which the word may apply ; but there can be; 
no di£Aoulty in saying that, whenerer any one has, by vtUfid miir^prcMnfo- 
lioiif, induced another to part with his rights, on the beli^ that such repre- 
•entationa were true, this is^ in the plainest and most obvioua sensev a 
fraud, which this court will not tolerate. Once make out anything liike 
deception— intentional deception, and no contract resting in any degree on 
that foundation can stand." 

Upon these principles, if several persons enter into a con- 
tract to purchase a mine or a business, which they have 
agreed to sell to a company, and some of them were de- 
ceived by the others, in league with the vendors, and they 
issued a prospectus based on the supposition of the facts 
being as represented to them, and entered into the contract 
on that basis, a court of equity would set aside the contract 
and decree restitution, on the ground that the company had 
a right to the best bargain, which the members of the com- 
mittee, had they known the facts, would have been in a 
position to give them.t And so, if a banker disposing of a 
business misrepresents the profits to a purchaser or partner, 
not knowing the true amount, the purchaser, at law, or the 
partner, in equity, has a remedy.J 

Even, however, in equity, mere concealment or non-dis- 
closure of a matter within the knowledge of one party, in a 
transaction to the other, is not deemed to amount to fraud, 
unless, not only it be material to and connected with the 
transaction, but unless, also, there be a duty upon the party 
withholding it to communicate it Thus, where one of two 
parties to an adventure received letters about it which he 

* Begnell v. I^rye, Si Iaw Journal Beports, Ghaaeery, <K7. 
t Beok «. Kantowto, 8 Kaj and Johnftone'i Beporli, p. 80. 
I BawUngi v. WicUiain, 88 Iaw Joonal aeports» Oliaaeeiy. 




14 INTBODUCTION. 

did not communicate to the other, a court of equity held 
that there was no obligation to communicate the letters, 
and that, there being no proof of misrepresentation, the 
contract could not be set aside merely on account of the 
non-communication.* Even in the case of a surety, it is 
not a consequence of that relation, that the creditor is 
bound to communicate to him everything material he is 
aware of.f Concealment must be fraudulent to make out 
a case even for equitable relief.;]: 

At law, as already seen, misrepresentation is required to 
support even a civil proceeding, and of course still more so 
as to a criminal proceeding. It has been held that, in a 
conspiracy to defraud, the fraud, so to speak, must be a 
total as well as wilful misrepresentation § — that is to say, 
it must be a deceitful representation, entirely false, as well 
as vnlfuJly false. Without that, an indictment for conr 
epiraoy could no more be maintained than an action for 
fraud or a count for cheating, || as where the conspiracy 
was to defraud by means of bills which it was known by 
the parties the pretended acceptor had no funds to meet 
when due. And so, of course, if the bills were forged. So 
where the buyer of a horse and another person conspired 
together by a specific &lse statement of unsoundness, and 
re-sale, in consequence, at a lower price, to induce the seller 
to take less than the original price. So of course it would 
have been had the case been the other way — that is, the 
vendor trying to induce the buyer to give a larger price. 
These cases clearly show that even a count for conspiracy 
would require false representation. 

And it has been held that a party obtaining money from 
another upon the most exaggerated representations as to 
the value of a business, which, or a share in which,^ he 
disposes of to the other, cannot be indicted for the fraud, 

* MlAre «. Beplej, 2 Macnaghten tnd Gordon's Chaneery Beportt, 874. 
t Wyltan V. Lalxmchere, 8 De Oex and Jones' Chanceiy Beports, W7. 
i Pledge 9. Bass, Johnson's Beports, 068. 
I Begin* V. Gomperta^ 9 Queen's Bench Beports,. 820. 
H Queen «. Carlisle, Dearsly's Crown Oases, 837. 
^ Bex V. Watson, 27 Law Journal, If agUtcates' Gases, 281. 
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unless the whole scheme is a sham, and the business merely 
a pretence of something really not existing. Thus, where 
a person induced another to enter into partnership with 
him upon the most gross and exaggerated misrepresenta^ 
tions of the value of a business, which in truth was extremely 
small, it was held that he could not be indicted, because 
his representations (as Cockbum, C.-J., put it) were not 
altogether false, and there was a business and a partner* 
ship in it, and because (as Erie, C.-J., put it) an indict* 
ment cannot be sustained by proof of mere exaggeration 
of the prosperity of a business where there is a business. 
It is difficult to draw a defined line, but it has been decided 
that exaggerated praise does not render a person liable. 

On the same principle, in a still more recent case, re- 
ported by the writer,* it was held by a very learned 
judge that a false representation as to the value of a busi* 
ness will not sustain an indictment for obtaining money 
under false pretences. The learned judge said — 

• " It IB like the case of a sale of a biiaineaa upon suoh a repreBentation— ' 
%,€,, that it was a good business. No doubt, if the business was worthless, 
there was a gross exaggeration, probably fraudulent ; but is it a case for 
an indictment for obtaining money by false pretences ? If so, an indict- 
ment would lie in eyeiy case of a fidse and fraudulent representation of 
the value of a business." 

. The conclusions to be drawn from these authorities will 
be found to have been amply borne out by the numerous 
cases on the subject which have occurred of late years. For 
instance, in the British Bank case in 1858,t the basis of 
the charge was false repreaeniation of the solvency of the 
bank, and the indictment alleged — 

"That the defendants, intending to deceive and defraud, conspired 
together falsely and fraudulently to represent that the bank and its affiurs 
were in a soimd and prosperous condition, producing profits divisible 
among the shareholders, they well knowing that the bank and its affiurs 
had been, and were, in an unsound and unprosperous condition, not pro* 
ducing any profit divisible among the shareholders." 

And the overt acts alleged were such as iseuing a fraudu- 

• Regina v. Winiaiuon, SI Law Times Reports, N. &, 4M. 

t Reported by the writer— Regina v. Xedalle^ 1 Fester and flnlason'k Ntol Prlue 
Reporto, SIS. 
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lent balance-sheet^ &c. A great body of evidence was ad^ 
duced to show that, to the knowledge of the directors, the 
balance-sheet was deceptive: that the bank was in cir- 
comstances which made it incapable of fulfilling its en- 
gagements. The deception was chiefly effected by includ- 
ing in this published balance-sheet debts known to be 
desperate, without any intimation that they were so, nor 
any adequate reserve for bad or doubtful debts. It was 
held, of course, that that and other similar evidence was 
sufficient to sustain the charge as against all the directors, 
who, being aware that this was the state of the bank, con- 
curred in issuing the fraudulent and deceptive balance- 
sheet. It was also held that it would be sufficient to 
sustain the charge to show that they knew the bank to be 
insolvent, and concurred in putting forth to the public 
such fraudulent representations that it was in a sound and 
solvent state ; and that if they knew that debts hopelessly 
bad were included among available assets, without any 
countervailing reserve or provision for them, that would be 
evidence of fraudulent intention. As to the fundamental 
fact of insolvency, however, it is to be observed that the 
Attorney-General, in his particulars of the charge, defined 
it thus — 

'* The oanying on the buBinees of the bank after its reserved fond and 
more than one-fourth of its paid-up capital had been lost, and even after i 

ikt whoU of its capital had been lost." 

This, it is manifest, was a total and actual insolvency 
about which there could be no mistake; and the mere 
continuance of business in such a state, and representing 
it as profitable, was no doubt a gross fraud. But, from the 
very manner in which the charges were framed, it is 
apparent that the law-officers of the crown did not con- 
ceive that mere doubtful or possible insolvency, arising, 
not from a deficiency of property, but from a deficiency of 
assets ready and convertible, would have sufficed to sus- 
tain the charge, or that it would be fraudulent to repre- 
sent as assets debt not hopelessly bad. In that case. 
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moreover, Lord Campbell permitted a witness to be asked 
as an " expert," what were "convertible" secnrities, and the 
witness pointed ont that securities might be good though 
not convertible, and that even fixed property, like mines, 
might be convertible as well as good And he added 
this : " Everything owing to a bank is assets : a hopeless 
debt would be bad assets, and a good debt" (t.e., one not 
hopeless) " would be good assets." At the close of the case, 
Lord Campbell thus explained — 

*' In support of the ohuge of conapinoy it ia aooght to show : — 1. That 
the bank was insolvent. 2. That this was known to the defendants. 8. 
That they neyerthelees entered into a design to represent that it was in a 
prosperous state. 4. With intent to deceive and defrand the shareholdeni 
and the public." 

Lord Campbell laid down distinctly-r* 

** Ton must beer in mind that mere proof of improper conduct upon the 
part of the defendants will not sustain the chaige ; for instance, their having 
gone on after the one-fourth capital and resenre fund was exhausted. 
The chaige is, that they eontpired to mUrep m ent the actual ttaie of the 
hank for the purpose of deceiving and defrauding the shareholders; and to 
estabUah that, there must be proof of a joint design, a joint combination 
and conspiracy." ' 

Lord Campbell went on to point out, that if assets, 
hunon to he hopdeas^ were represented to the shareholders 
as good, it would be evidence of firaud ; so circularB repre- 
senting the bank as aolveni if hnoum to he insolvent ; and 
he pointed out that, if (he hooka were falsified^ it would be 
no excuse that the balance-sheets corresponded with the 
books ; and he concluded thus — 

" It ia for you to aay wimher the hoJLau^CMkeeie were ^o\,faUijUd to deceiTe 
the public^ to conceal the true atate of aflBurs, and to delude persona into 
purchaaing ahares." 

The defendants, in that case, were convicted; but it 
will be observed that they were convicted of aciml mis- 
representations^ unlfull}/ false, and that they were convicted 
oi putting forth to the public and the shareholders yVatfdu- 
lent hdUmce-sheets, founded on falsified books, representing 
a concern to be solvent and profitable when they knew it 

B 
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to be totally insolvent/ and representing debts, known to be 
desperate and hopeless, as good for the fnll amonnt All 
this was represented by them to the public by means of 
fraudulent balance-sheets put forth to the publia It would 
be impossible to conceive a clearer or stronger case of 
actual fraudulent misrepresentation, to the public^ of Jacts 
within the knowledge of the defendants. 

But about the same time it was laid down that, even to 
sustain an action for false representation, there must be 
representations wilfully false, and false representations of 
specific facts. Thus, in an action for falsely representing 
the value of a business, it was proved that the defendant 
represented the profits were so much when they were not 
half as much ; nevertheless, as it appeared that the books 
were pi*oduced, and there was no other than mere general 
evidence that the amount of profits was known to him, 
Mr Justice Willes held this was no case for the jury, and 
said — 

" There is no proof of a warranty that the house waa doing a eertaki 
amount of busmesB, and, therefore, to sustain the action, it would be 
necessary to show that the defendants made false statements fraudulently 
and intending to deceive the plaintiff. Mert general commendation of the 
buainess is nothing, and even as to a representation that it is of a particu- 
lar amount, there must be some proof that it was fraudulent." * 

Bo, in a similar case, that shrewd and sensible judge, 
the late Mr Justice Crompton, said — 

*' This action is founded entirely on fraudr--thit is, wiffid faliAood, 
Negligent or careless exaggeratlou will not suffice to sustain it : there must 
be fraud, and fraud must be satisfactorily shown, and is not to be lightly 
presumed. It is to be assumed, apart from fraud, that the seller will 
somewhat OTerestimate the value of what he sells, and the buyer wiU 
make allowance for exaggeration." f 

It is hardly necessary to say, that on an indictment for 
obtaining money by means of false pretences, it must be 
proved that the pretences were wilfully false, and intended 
to defraud-t The important point to be observed is, that 
even an action cannot be sustained for false representation 

* ColUns V. Gripper, 1 Foster k finlason's Bcporte, 882 ; Wood v. Keep, n»id. 

t Hantlngford v. Maiiej, nHd., 890. 

} Oolerldgo, J., Bog. v. Cooke, IMd., 67 ; Beg. v. BBttam* 8 ?. * F., 4M, 
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unless shoim to have been toUfuIly false. This has been 
lately illustrated by several cases against directors of com- 
paniea Thns, in an action, Mr Lush — ^now Mr Justice 
Lush — gave up the case against directors not proved to 
have hnotan the falsehood of the representation.* In 
another case, the late Lord Chief-Baron, Sir F. Pollock, 
mid — ^the representation having been as to the value of 
shares — 

"A oaM of fraud requires very careful consideratioD, and the great 
question is, whether the representation is shown to have been not bona 
fiit^ &c. In the absence of such eyidence, there -ii not sufficient evidence 
to oonyict the defendant upon a charge of fraud. It ought not to be left 
to mere suspidon, suggestion, or surmiBe. There ought to be clear proof 
of fraud. The defendant may, for aught that appears^ have belieyed that 
the shares would maintain their worth or value/' f 

So, in a still more recent case, the present Lord Chief- 
Justice said — 

*^ The mm» dclo9a — the fraudulent intention — ^is the foundation of the 
action ; and if the jury beliere that these gentlemen, though aware of the 
prospectus^ had no knowledge of the falsehood of any statement in it, and, 
on the contrary, beUered it to be the truth, the action could not be main- 
tainable." t 

And the Lord Chief 'Justice afterwards, with charac- 
teristic deamess, explained the case more fully in these 
terms — 

** This is not an actum upon a warranty, or for a failure of cousideration, 
Imt upon an alleged fraudulent representation in the prospectus. It is 
necessary, first, that there should have been a statement^ false, and made 
without an honest belief in its truth. If a man makes a statement as to 
which he has neither knowledge nor belief, and makes it for the purpose 
of deceit^ that is fraudulent. But if a man makes a statement he belieyes 
to be true, though it afterwards turns out to be false, he is not liable for 
Islse representation. If it were not so^ men would be daily liable for mis- 
representations^ honestly made and belicTed to be true, but which turned 
out to be untrue. Therefore, the question will be, whether the defendants 
put forward the representations in the prospectus with a belief in thctr 
truth." 

That, be it observed, was a case of actual rtpresenlattons 
to the public, and representations of specific facts, and re- 
presentations as to which a great body of evidence was 

* Bftlev. 01eUsnd,4F. Ar.,164. 

f Ony V. Collins, 4 Foster k Finlsflon'i Bepcrta, ao. 

I Moon 9. Bwke, Ibid., 280. 
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adduced to sbow that, in point of fact, they were untrue ; 
yet the Lord Chief- Justice laid it down as clear law that 
the defendants would not be liable, even in an action, unless 
the representations were wilfully false, or put forth vniJumt 
an honest belief in their truth. Then the Lord Chief-Jus- 
tice proceeded to instruct the jiuy as to the true nUio deci- 
dendi. The mode of determining the issue he thus pre* 
sented to them — 

^ We start with the fact that it wai not a bubble company or a swindling 
scheme. It was an honest enterprise in its origin, and, but for unforeseen 
and unfortunate events, it would have proved extremely profitable. This 
is a strong fact in favour of the defendants. And you must remember, in 
considering the evidence as to the various heads of allied misrepresents* 
tion, that you are not trying whether these statements were strictly true. 
This is a case in which tiie parties are charged with statements false and 
fraudulent, and you must consider the case, not as lawyers, but as practical 
men — ^not in a technical point of view, but with reference to what !■ sub: 
stantial and reaL" 

It would be impossible to imagine an exposition of the 
law clearer or more correct, and this is the law even as to 
civU proceedings. Of course the law as to criminal pro- 
ceedings is not lese liberal ; and, though a charge of con- 
spiracy may be maintained where the object is unlawful, 
as to cheat or defraud, and the means are unlawful, it is 
clear that they must at least be unlawftil'that is, such as, 
if damage ensued, would sustain an action. This conclu'- 
sion is supported by several recent cases as to conspiracies 
by directors or others to cheat and defraud. Thus, in the 
recent case in 1865, on an indictment of wharfingers for a 
conspiracy to defraud insurers by false statements as to 
goods deposited with them, the indictment charged a con- 
spiracy by means of statements wilfully false,* and the 
judge held that both these matters were required to sup- 
port the charge of making false claims, and conspiring to 
do so ; and, as the proof of the latter failed, he directed an 
acquittal. He said — 

" The law, no doubt, is, that a wrongful act may not be indictable if one 
* Aeg. V. Bany, 4 fCiUr * nnlssoii'i Beporta, 800. « 
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person only comnuta it, but that, if two or more personi conspire together 
to do a wrongful act, it is indictable." 

That is, an act which, if it caused damage, would be action^ 
able, although perhaps not indictable. There is no other 
definition of a wrongful act. Thus, a man cannot be in- 
dicted for a simple lie, although, if it causes damage, he 
may be sued for it ; but if two conspire together to cheat 
and defraud by means of falsehoods, then, as the falsdioodi 
followed by damage (which is the object), is wrongful, they 
may be indicted. 80^ in a recent case of indictment against 
the manager and secretary of a jointnstock bank (the Unity) 
for conspiracy, to deceive and defraud the shareholders, ly 
means of fdUe babmce-sheeta, it was charged that the 
balance-sheets were fffUfullg false, of which there was 
evidence, and yet the charge failed, from want of suffi-^ 
cient evidence of a conepiraey to issue such balancensheets. 
And the learned judge, Mr Justice Smith, put the case 
thus — 

" It is a qnestion for yon whether you think it was done with an intention 
to deceive. In order to find the defendants guilty, you must be conTinoed 
that they intended to deceive the auditor and shareholders." * 

No doubt it has been held by the House of Lords, that 
if the directors of a company agree to publish false state- 
ments of the affairs of the company, under such circum- 
stances as show a fraudulent intent to deceive, they are 
not only civilly liable to those whom they have deceived and 
injured, but may be criminally prosecuted and punished.*^ 
But there a joint-stock marine insurance company had de- 
clared dividends, which, as it afterwards appeared, were not 
warranted by the real condition of the company : and the 
agent of the company, who was also a member of it, when 
applied to for information, mentioned these dividends as 
proofs of the flourishing state of the company, and the 
person to whom he so mentioned them became afterwards 
a purchaser of shares. 

« B«r. «. Bueh, 4 rotter A rinlsfen's Keporta, 490. 
t Bomcsv. PeikiMU»2H. L.Oa.,40J; 18 ^w., 807. 
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That, it will be seen, was a case of deliberate fraud and 
intention to deceive, which the joiy negatived in the present 
case. Bat the question in the present case was rather put 
as one of non-disclosure than misrepresentation. Even in 
equity, however, it is seldom, if ever, that the mere non* 
disclosure of a matter is deemed fraudulent or unfair, 
unless it is a matter which enters into the nature or value 
of the thing contracted for ; and is contrary to some ex- 
press or implied stipulation with regard to it. As, for 
instance, if land is described as fit for building purposes, 
and something is concealed which renders it unfit for it,* 
or if it is declared that a sale is to be without reserve, and 
there is an arrangement for a bidding up the price.*!* 
Thus, for example, where the thing sold is represented as 
one thing when it is not so, and is quite different | 
This, indeed, is as much a legal as an equitable prin- 
ciple. Upon this principle, if a bill be sold, that is, did* 
counted, it is understood to be warranted as genuine ; so 
that if it be forged, the discounter can recover the whole 
amount from the party who has had it discounted. § This 
was held not many years ago in the case of a bill dis- 
counted by Gumeys for a bill-broker, who himself had it 
for discount, and had got it discounted by them — ^he, not 
being a party to the bill, not having indorsed it Yet he 
was held liable to Gurneysfor the amount, on the principle of 
implied warranty. Upon this principle, in a sale of assets, 
it would be implied that they were genuine^ but not that 
they were good — that is, to the full amount And warranty^ 
being matter of contract, excludes fraud in the matter, un- 
less there is actual falsehood about it Even in equity, where 
the rule as to concealment or non-disclosure of facts by one 
party to another in a transaction, is so strict that it goes 
far beyond any rule of law, and appears to extend as &x 
as any obligation of morality ; so that it has been held in 
the House of Lords that, in the case of suretyship, non- 



« Bhadcleton «. Sateliire^ IS Jar., IM. 
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commtmicatioQ of circumstances affecting the sitoation of 
parties material for the surety to be acquainted with, is 
undue concealment, though not wilful or intentional, or 
with a view to any advantage to himself; yet there it 
was also laid down that even a surety is not of necesisiiy 
entitled to receive, without inquiry, from the party to whom 
he is about to bind himself, a full disclosure of all the cir- 
cumstances of the dealings between the principal and that, 
party. And if he requires to know any particular matter, 
he must make it the subject of distinct inquiry.* 

No doubt, concealment that is intentional and fraudulent 
— ^non-disclosure of something which, in the very nature 
of the thing disposed of, destroys its value — is sufficient 
to set aside a contract in equity. Thus an estate having 
been sold, some part of which was subject to a right of 
way, which circumstance was known to the vendor, but was 
not disclosed by the abstract, and was unknown to the pur- 
chaser, the contract was rescinded.+ 

But the concealment must be fraudulent ; and in the 
House of Lords, a bill by purchaser to set aside a sale 
and conveyance on the ground of fraudulent concealment 
of a fact all^^ to be known to the vendor was dismissed^ 
no personal fraud, on the part of the vendor, being estab- 
lished. And it was there held, that, in support of a charge 
of fraudulent concealment, no case of constructive notice of 
the tact alleged to be concealed could be set up.^ That is, 
it is not enough to show the knowledge of the fact by mere 
inference, especially when the fact itself may be matter of 
dispute, as where it is a question of insolvency, which may 
admit of considerable doubt, according to the sense in which 
the term is understood And if the purchaser has even a 
general knowledge of the matter, he is expected to inquire, 
if it is not for the vendor to volunteer information. Thus 
where a purchaser of a perpetual rent-charge had notice of 
a deed making his vendor tenant for life of the lands on 

« BaUton v. MaUhewi, 10 Gl. k ¥„ 084. 

t GibMa V. JyJMt, 2 Too. k C. 0. C, 642 ; 8 Jar., M. 

X Wilde «. GibiOD, 12 Jor., 627— H. L. 
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which the rent was charged, and of the subsequent deed, 
whereby the vendor, suggesting that he was seised in fee of 
the lands, purported to convey them in fee, in consideration 
of the perpetual rent-charge : — Held, that he was bound 
to inquire into, and had notice of, the circumstances under 
which the latter deed was executed.* 
' According to a well-known rule of equity, a party 
purchasing is presumed to have notice or knowledge of 
all facts of which he could have had knowledge, if he 
had chosen to inquire, provided enough is known or dis< 
closed to put him on inquiry. Thus it is a rule that the 
purchaser of an estate, stated to be subject to leases, is 
presumed to have known the nature of the leases; as 
he might have known them if he had chosen to ask for 
them. So on this principle it is plain that the purchaser 
of a business known to have made some bad debts must be 
presumed to have known the amount ; as he might have 
known if he had asked for the accounts. And so in the 
present case, where the prospectus, on the face of it, dis- 
closed that there was to be a guarantee against losses on 
assets transferred. It was for the shareholders to ask the 
amounit 

Hence also it is a principle in equity that a party rely* 
ing on his ignorance of facts, must show not only that he 
had not the information, but that he could not with due 
diligence obtain it4 And that was] held, even in the case 
of a surety, who, it was laid down, as he had the means of 
knowledge, must be taken to have had the knowledge he 
could have had. And in the case of the purchase of a 
business, the accounts being accessible, if asked for, this 
principle appears to apply in the absence of any false 
representation of a specific nature, such as to deter from 
inquiry. 

There are other cases, however, which afford a still 
nearer and closer analogy to the present, and a better and 

* Boddj V. WUUams, 8 Jonei A Lfttoache^ 1. 

t Pope «. GNtrUmd, 4 T. A C, 804. 

% Watson «. Waring, 19 Bearan'a Beporta, 181. 
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stricter standard of commercial morality, and with which, 
iherefore, it may be well to compare it. Those are the 
qases as to certificates on bankruptcy. Where a bankrupt 
is proved to have been guilty of falsehood or dishonesty 
with reference to his creditors or his affairs, he is not en- 
titled to his certificate ; and if he has acted with any degree 
of impropriety, it can be censured, either by the grade of his 
certificate, or by withholding it for a certain period. And 
the court, in cases of certificate, has regard not only to the 
bankrupt and his afiSurs, but to the interests of society.* 

Now, undoubtedly, it has never been deemed proper 
conduct in a trader to continue in business to receive other 
persons' money or goods, if he knows he is insolvent in the 
sense of not having assets in value equal to his debts, 
though, as already seen, if it is only a case of assete tem« 
porarily locked up, or if there is private property sufficient, 
if only realised, to make up the deficiency, and it is only a 
question of time, and he can get his creditors to give such 
time, it may be quite fair to go on ; and, in such a stete of 
things, it may be, in an ordinary case, probably usual to 
call the creditors, or their representetives, together, and 
lay before them the stete of affairs, as in a case f where 
bankers thought it proper to make a temporary suspension 
of their business, and called together their creditors, who 
resolved — 

** That it appeftn that the assets of the bank and the private property of 
the partners (all of which is available) afford ample means for d]schai:g;ing 
all the liabilities of the bank, and leave a surplus, after making every pos- 
sible allowance for the possible depreciation of such assets or proper^." 

■ 

And, in such a case, supposing no necessity to stop; 
i^d supposing, also, any good reasons for not calling 
creditors together (which might, under some circum* 
stances, be a dangerous measure^ especially in the case 
of a bank, and tend to a panic), there would have been no 
impropriety in continuing the business, even toiihout calling 

* Em parUSMiBoa, 6 De Ctax, Maen. * G., 1781 ; 25 Law Joonal Baporto, Banky., ir. 
t Waits V. GlirlstKb U Beavan't Beporto, M6 ; 18 Law Jounal B«port% Ch., 178. 
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them together, which would only be a measure of prudence, 
in order to secure the necessary time. And, even if such a 
course were necessarily proper, under such circumstances, 
it could only be so in the case of a banker, from the pecu- 
liar nature of the business of a banker, and because, as the 
court said in that case, " customers have, or ought to have, 
their balances at command," and because, in the case of 
money, on the ordinary drawing account at a banker's (in- 
terest not being ordinarily payable for that reason), the 
oblation on the banker is to have the money of his cus* 
tomers always ready for them, though even then, probably, 
the usage of most bankers is only to have cash or convert- 
ible securities ready to meet ordinary demands. But, at 
all events, that principle would only apply to a banker, on 
account of the peculiar nature of his business, and would 
not with equal stringency apply to a money- dealer, who has 
money deposited at interest. And it has often been held, 
even in equity, and in cases of bankruptcy, that a transac- 
tion is not impeachable if it was honest, merely by reason 
of insolvency, in the sense of some deficiency of assets, pro- 
vided there was not such a deficiency that bankruptcy 
must have been inevitable, and therefore in contemplation."* 
Where, indeed, a man carries on and continues business, 
knowing not only that he is, in that sense, insolvent, but 
that there is no reaaondble expectation of getting over hia 
difficulties^ that is, no doubt, deemed misconduct in the 
view of a court of equity or bankruptcy.! And a trader 
carrying on business for years with a deficiency of assets 
ought to explain that circumstance, or give some fair 
excuse for his conduct, if any creditor has suffered for it, 
which, however, implies that even in that case it might 
be explained or excused In that case, the late Lord Jus- 
tice Knight Bruce said — 

** It has been alleged, and truly, agidnst the bankrupt, that, for more 
ibao three years before bia bankruptcy, he was oontinually in auoh a poai- 

* MeggiwNi V. fonter, IS Law Jounal Baporta, Ckncmj, 41ft. 
t J!* |MW<«DaniA)id, 90 Law Cranial BanknpleyB^port%r« 
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Hon that all hla aaMta, if raaliaed, would haTo amounted to leaa than hia 
debti, and that he, nerertheleaa, continued to carry on trade all that timo^ 
This ia a fact requiring explanation, but i« not of itself condusiTe. To laj 
nothing of the wide mischief often caused by a sudden stoppage to creditors 
themaelTes, a man may continue to carry on his trade, in such ciroum- 
stanoes, with good intention and firmness. He may have a well-grounded 
expectation and a reasonable hope of surmounting his difficulties. Such a 
course may be likely to be beneficial to existing creditors, and may be pur- 
sued without dishonesty. But each case must depend on its own circum- 
stances." 

The Lord Jastice then cited a case in which the great 
objection was, that the firm had, for a considerable time, 
continued its trade when its assets were less in amount 
than its debts ; but it appeared that the trade had not 
been carried on dishonestly, or with a bad motive, or des- 
perately, but in the reasonable hope of surmounting the 
di£Biculties of the firm, and of paying the creditors in fulL 
And then he went on to distinguish that from the case 
before him, where, as he considered, there had been no 
9uch hopCf and therefore that the bankrupt was bound, 
before he obtained loans of money, to inform the creditor 
of his position. That is, because there was a great defi- 
ciency of assets over debts. 

80 in a case where bankers who knew that they were 
deeply insolvent continued to receive deposits for a long 
time, during which their assets would not have paid five 
shillings in the pound.* But, in that case, it is remark- 
able how strongly both the learned judges, Lord Cranworth 
and Lord Justice Enight Bruce, proved that the insolvency 
was hopeless, or, as Lord Cranworth expressed it, '' des- 
perate/' and weU known to the banker. Lord Cranworth 



" The question is, Did the bankrupts continue to cany on their business 
as bankers, when they must have kniwn that they were hopdeaiff in$QlvaUf 
It ia impossible to say that they did not." 

That is, knowing not only their insolvency, but the hope*^ 
lesmess of their insolvency. And Lord Cranworth went 
on to explain what he meant by this. 

* Mm^t^rU Bafford, n Law Journal Beporti, Chanosry, p. SS. 
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; " Looking at the oaae in the most favourable light, they continued, as 
liMUikerB, to reoeiye depoaite, knowing that if their whole affairs were wound 
up, there would not be more than five Bhillinga in the pound ; and that^ I 
ponaider, conduct wholly unjustifiable. They knew that tiiey had not 
above five shillings in the pound, and having ascertained that^ they went 
on continuing to receive deposits from rich and poor, with a perfect know- 
ledge that if all demands were made on them at onoe^ there was not the 
remotest chance of paying them in fulL" 

This, be it observed, was spoken of bankers, who, from 
the nature of their business, are bound to have their cus- 
tomers' money ready for them on demand ; which is not 
true of money-dealers, at all events, to the same extent. So 
Lord Justice Enight Bruce said — 

** The question is, Is it or is it not clearly proved that these parties were, 
on a just and reasonable view and estimate of their assets and liabilities, 
deeply insolvent ?" 

It will be observed with what extreme care and chari- 
table caution that most learned, and able, and equitable 
judge frames the terms of the question. It must be 
clearly proved, on a just and reasonable view and estimate, 
that tihe parties were deeply insolvent Not merely insol- 
vent, but deeply insolvent ; or, as Lord Cranworth put it, 
in a state of desperate or hopeless insolvency. That is, 
beyond all their assets, private and partnership, and on 
any reasonable valaation of them Lord Justice Knight 
Bruce took care to add — 

" They could not as rational men, and in point of fact they did not 
entertain hope." 

In such a case, of course, there could be but one opinion^ 
and it must be against the insolvents. Yet the Lord Jus- 
tice proceeded to express that opinion, in terms the wise 
charitableness of which contrast strikingly with the heated 
and uncharitable invectives called forth by a recent case. 

'* Consistently, then, with the gentler estimate of their conduct which 
any man would wish to tske, and attributing it to fear of exposure, to the 
diidike which most men have to looking at what is disagreeable, these 
gentlemen went on. It is not necesaaiy to chancterise their conduct by 
any harsh terms ; for who, in a state of prosperity and success, shall ven- 
ture to lay what would be his own conduct under similar circumstances f 
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Let him who itaadeth take heed lest he ML Still the intereeta of aociety 
at Uxge predude the exeroiae of priyate feeling, and require that such 
conduct ahoald be marked with reprehenaion."* 

So, in another similar case, it was thus described by 
Lord Jostice Knight Bruce — 

" The banknipt waa in a state of utter and hopelen inaolTcn^, a condi* 
tion which had existed for many yean, "t 

And what that meant was, that his assets were unable 
to pay five shillings in the pound, nor, apparently, any- 
thing at all worth mentioning. In another case, there had 
been gross untruth and deliberate deception, in order to 
get hold of good&:t ^^ another case, there had been wilful 
misrepresentations and falsifications of the booka§ So, in 
another case, there was conduct which was not (the Court 
said) to be reconciled with bond fid€8.\\ In that case, 
inde^, the Lord Justice considered that an acceptance 
had been, in one transaction, acquired by fraud, and that, 
in another transaction, goods had been so acquired. The 
fraud was this, that bills were bought in change substan- 
tially as a ready-money transaction ; and in a day or two 
afterwards, the debtor became bankrupt If In that case, 
the Court held that the purchase must have been upon 
an implied representation that the payment should be in 
ready money, and with the knowledge that it could not be, 
Such a view would, no doubt, apply to receipt of money 
by a banker in a similar state ; but it would be very dif- 
ferent in the case of a money-deal^ having assets equal to 
the amount of deposits, and ready assets equal to all ordin- 
ary demands* Undoubtedly, where there has been any 
fraudulent suppression of the truth as to the subject-mat- 
ter of the transaction — as, for instance, when a debtor gives 
a security he knows to be worthless by reason of a prior 
charge — ^it is treated as misconduct; for such a kind of 
case cojnes within the principle of equity as to conceal- 

* 21 lAw Jooraal B«p«rti, BaakmpC^, 86. 1 28 Law ^oomal, BaakrepU^, p., 88. 
f t 26n>ld.,63. D n>id.,60. 

t 28 Ibid., 67. IT EmpcKrU Simond, Odd., 49. 
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ment* Bat it has always been held, that on questions of 
bankrupts' certificates, cases tainted with fraud or dis- 
honesty are to be carefuUy distinguished from those which 
are affected merely by carelessness or wildness of specula- 
tion.t And no concealment of circumstances has been 
held to be fraudulent, unless it has been in such a state of 
hopeless insolvency, that the party could not have conr 
templated payment, and must hare contemplated bank- 
ruptcy. Gaming or gambling in the stocks and shares,^ 
false representation,§ and similar misconduct, hare been 
held to be grounds for refusing the certificate. So where 
a trader has sold under cost price goods purchased on 
credit ; and this course of dealing has been carried to a 
considerable extent in time and amount. || In such a case, 
it is manifest that the party does not really contemplate 
payment at all. So wholesale dealing in accommodation 
bills to an amount far beyond the party's means or expec- 
tations ; for, said the Lord Chancellor — 

** It was beooming a matter of too common occurrence that great franda 
were perpetrated in the commercial world by means of false credit^ obtained 
through the reckless issue of accommodation bills." IT 

And the Lord Chancellor added — 

** There could not be a doubt that the bankrupt contracted the debts 
without the ability or reasonable expectation of being able to pay them, 
for he knew that he had not a shilling to meet the acceptance.*' 

Such are the cases in which a certificate has been refused 
or suspended in cases of wilful fraud. In one case the 
Court said that there might be conduct of which it was 
impossible to approve, but which did not amount to wilful 
fraud.** In substance, fraud is what is visited with con- 
demnation, and fraud is in effect deemed to be false repre^ 
* sentation ; as where a trader gets accommodation bills dis- 
counted as trade bills. ft And mere failures in judgment 

* Jfo parU Holdemess, 28 Law Jonmal, Bankraptey, 20. 

t JPsjparte Brown, 8 De Oez and J., 860. 

t Sm parte Wade, 26 Law Journal, Bankruptcy, 8. 
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or prudence have never been bo visited ; as, for instance, 
errors as to the nature of adrentures or entire securities. 
And although reckless trading is a valid ground for with- 
holding a certificate, because it involves the absence of 
reasonable expectation of ability to pay, this objection is 
not deemed to apply to speculations, unless not only dan- 
gerous, but such as no reasonable man would enter into. 
And where the only transaction related to a colliery and a 
mine, the Lord Chancellor said — 

^ Whateyer might be thonght of the pradenoe of such transaetioni, it oer- 
iainly could not be said that they were not hondjide. And mippoeing them 
hondjide, and that they did not deeerrethe name of rash and haBardoos, it 
would be impossible to consider the debts as having been incurred without 
reasonable probability of being able to pay them/' 

Then the question arose as to what could be considered 
as rash and hazardous speculations. The case was this, 
that a gentleman had contracted with the owner of a mine 
to give him a sum of money for it, the contract being 
dependent on the formation of a company. The liOrd 
Chancellor said — 

** This was such a transaction as is frequently entered into ; and flourish- 
ing concerns, beneficial to all parties, often originate in this way. It can* 
not be said that a transaction of that kind, apparently bond Jlde, in this 
sense that the scheme was practicable and capable of being fairly and 
honestly brought into operation, is to be branded with the name of a rash 
and hazaardous speculation. To bring it within the condemnation, it must 
appear to have been such a speculation as no reasonable man would hare^ 
entered into." * 

Finally, in consideration of these questions, assets are 
deemed to be of the value which they would realise on a 
fair and favourable sale, not a forced and unfavourable 
sale. Thus where the value had not been realised only 
from a desire not to force the sale, the Court held that if 
the assets were fairly worth the required amount, that was 
sufficient, even although it had not actually been realised.t 
Failure of estimates also had never been held a ground for 
imputing fraud, supposing those estimates reasonable ; and 
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least of all, failure of estimates on a forced sale under un- 
favourable circumstances. 

Such has been the standard of commercial morality up- 
held by the best and ablest of our judges in equity and 
bankruptcy, and it will be for the reader to determine 
whether, upon this standard, there was any failure in com- 
mercial morality in the conduct of the defendants in the 
present case. The question is one of considerable interest, 
and it is one which no person is competent to determine 
who has not given his mind to the consideration of the 
best standards of commercial morality as afforded in the 
judgments of the best and ablest of our judges, not only in 
equity, but in the Court of Bankruptcy, which is peculiarly 
a court of commercial morality. 

Enough, however, has been stated as to the law on the 
subject, and it only remains to show its application to the 
particular case in question by giving a succinct histoiy of it, 
and the circumstances out of which it arose. 

The case arose out of a scheme for the formation of a 
company to promote and carry on the business of a great 
firm of bill-brokers and money-dealers, incomparably the 
greatest monetary house in London, and no doubt in the 
world. The business had been carried on for more than 
half a century, and as it was of unparalleled magnitude, 
its history was of no small interest 

** The great firm of OTerend, Qumey, and Co. is stated on all aides to 
have been founded towards the end of the last century, and it had conse- 
quently been in existence, in 1865, for at least sixty-five years. During 
that period it had attained the highest commeroial repute, and was univer- 
sally considered by those best informed on such subjects to be one of the 
most flourishing and money-making concerns in the greatest commercial 
city in the world.'» • 

It is probable that the business of the house as money- 
dealers and quasi bankers had arisen, by a natural process 
of development, out of the business of bill-brokers, which 
was its basis, and that that business had enormously de- 
veloped after the important legal decision in 1835, already 

* Vioe-Ohancellor Malios, Peek «. Tnrq^uand, In Ghanoeiy. 
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noticed : that bill-brokers mighty by usage, pledge the bills 
of their customers in a mass, even though not discounted 
with them, but only entrusted to procure them to be dis- 
counted. The effect of this decision must have been greatly 
to augment the business of bill-brokers, and develop it 
into that of money-dealers, for it established their right to 
deal with all the bills of their customers, as well those they 
had not discounted as those which they had discounted ; 
and it thus enabled them to deal with the whole mass of 
their customers* bills, and raise money upon them, as well as 
with the whole mass of their customers' money on deposit. 
And so when money had been raised or advanced by them 
for customers upon bills, the money could often be left with 
them on account ; and on the other hand, it was known 
that they could always in their business of discounting 
receive money on deposit at interest. They gradually and 
successively became money-dealers and bankers, but chiefly 
money-dealers ; that is, dealing tvith ihe money and bills 
of {heir customers. The basis of the business was bill- 
discounting, and they took money on deposit at low rates 
of interest, to enable them to discount at higher ; or they 
obtained money by re-discounting bUls of their customers, 
or pledging bills of their debtors, to enable them to borrow 
or raise money with which thus to discount And as the 
vast commercial boBiness of London wan mainly carried on 
by means of bills, almost all of which were discounted, 
there was hardly any limit to their power of using money 
in their business. 

The nature of the business of the firm, and the accounts 
kept, may be thus described : — They received money on 
deposit, and dealt with it as money-dealers. But as they 
received money on deposit at low rates of interest, and 
made what profit they could of it by using it for discount 
or advances at higher rates * these deposits of money were 

• The uMmiit of these dcpoeita wm, tX the time of the tmufer, not leti than sererU 
■Ulli«iM, all which enomou anoont wm in their handi to be dealt with. The accouate 
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received either from private custom ers * or coqiitry 
bankers J and were entrusted to them for the very purpose 
of receiving interest upon them, and of their being thus 
dealt with, — ^they, in fistct, buying the use of the money^ 
and selling it again at a profit. 

Thus, with the money thus deposited with them at in- 
terest, and with their own, the firm dealt, by discounting 
bills, and making advances on such securities at higher 
rates than they paid, the difference being their profit in 
money-dealing. In short, they received money at low 
rates, and lent it at higher rates, and the difference was 
profit ; and the amount of their advances was about ten 
millions a year. When they discounted bUls in order to 
augment their available capital, they re-discounted them 
— if they could — ^at lower rates than they were to renew, 
so as to save more money for the purpose of dealing 
with, and discounting or advancing again at higher 
rates ; so that in their business money was perpetually 
being turned over at short periods, and used again and 
again. 

The result was, that the amount of money turned over 
in the business was calculated, not by millipns, but hun-^ 
dr eds of milliong^ For ten years, as was proved on oath 
during the late trial, the average agnual amount of money 
annually turned over in t&e house was £15^000^000 ; the 
average amountof bills annually discounted was £5,600,000 ; 
and the average annual profit upon this vast amount of 
business was not less than £180,000. This appeared from 
a statement drawn up by their official liquidator, who 
stated that for the year 1859-60 the amount of " turn- 
over " was £166,006,000 ; and he then read the following 



of the deposit! were kq>t in deposit ledgers. There were more than flye mlllioiUL9l_ 
j^irate deposits alone, and as they were at interest, thej were likely to remain. 
' *1t appeared at the examination that there were 609 of these prlyate aocoonts. The 
mmoont held on private drawing deposit accounts was jg6,147,444. The books of Orer. 
end, Oomey, and Go. showed at what dates the deposits were capable of being with- 
drawn. They were entered in " the single deposit ledger" of the firm, and the Ant entry 
is the 3d of August, "2| 7d. n. £902,** whioh meant that the money could be dxawn out 
at seren dayt' notice. 
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statement of the atnonnt annually tamed over, in ronnd 
numbers : — 



1859-1860 ... 


... £166,000,000 


1868 


... £177,000,000 


I860 


... 170,000,000 


1864 


... 198,000,000 


1861 


... 138,000,000 


1865 (to July 81) 


... 117,800,000 


1862 


... 167,000,000 







The idtness stated that he did not believe that £180,000 
or £190,000 a year would be at all an exaggerated estimate 
of the average annual amount of net profit. He also com- 
piled a statement of the amount of bUls discounted dur* 
ing the same period : — 



1869 
1860 
1861 
1862 



£62,000,000 
62,000,000 
68,646,000 
64,814,000 



1863 

1864 

1865 (to July 81) ... 



£66,370,000 
74,984,000 
41,388,000 



And he had made a statement from the books of the busi- 
ness and prqfits^of the old firmfqrajjeriod of^ten years, 
fmd he now produced that statement, which was as fol- 
lows r-^ 



1861 
1862 
1868 
1864 
1866 
1866 
1867 
1868 
1869 
1860 

Total 



Amount of 
Profits. 

£136,769 
186,886 
212,977 
168,600 
166,266 
148,617 
144,460 
293,628 
442,074 
343,878 

£2,236,982 



Amount 
divided. 

£120,000 
180,000 

80,000 

* 182,000 

140,000 

240,000 
360,000 
216,000 

£1,468,000 



Amount carried 
to Seserre. 
£37,416 
60,000 

73,600 

28,256 

8,617 

144,460 
58,626 
82,074 

127»378 



£666,711 



The witness stated that the average an nual amount of ^r(>- 
fit was £240j0()0, and the average amount of profit divided, 

was£146J)00. 

It appeared that the bulk of the capital employed in the 
business was composed of the deposits, which, in such a 
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buBiness, he stated, are regarded as working capital ; and 
for three years the total amount of business done was this — 

Turned Billa r^^^wvU- Profits t>^^^ 

over. diBcounted. I>epo«itfc ^^.^^ RewrFe. 

1858 £150,000,000 £62,450,000 £13,000,000 £240,000 £53,600 

1859 156,000,000 63,000,000 14,000,000 360,000 82,000 

1860 171,000,000 62,800,000 11,800,000 216,000 127,000 

Thus it appeared that (as the o£Bicial liquidator stated) the 
credit of the business could support deposits to the amount 
of £12,000,000 to £14,000,000, all of which, he said, were 
to be regarded as available capital, all turned over in the 
discounting and bill-broking, and might be turned over ten 
times in a year, the profit being the difference of interest 
gained. The business, in fact (as the Lord Chief- Justice 
put it), was carried on for the most part with other people's 
money, as the firm were money-dealers, not mere bankers, 
who keep money for customers, on drawing accounts, and 
so must have it always ready on demand.* 

For some years, however, the old members of the firm 
having withdrawn from an active concern in the mcmage- 
ment, the house had embarked in a new line of business, 
entirely foreign from their proper business as bill-brokers 
and mon^-dealers, and had made advances to an enormous 
amount on the security of property ; not capable of ready 
realisation, and subject to rapid and disastrous deprecia- 
tion. Thus many hundreds of thousands had been advanced 
to steamship companies on the security of the shares.f or 
to railway contractors on the security of shares, or to mer- 
chants on the security of goods, transferred by commercial 
documents liable to be defeated, or taken at a value capable 
of being depreciated. These advances having gone on for 
some years, had amounted to £^000,000^ out of which not 
more than a m illion was estimated to be good, and that 
not immediately available ; so that the whole amount was 

* Watto V. Christie, 11 Beayan's Beports, 646. 

t Nearlj £900,000 to the Atlantic Steamship Companj, £400,000 to an last India 
Steamship Company, £600,000 to a HillwaU Iron Company, £S00, 000 to another, £260,000 
to a railway contractor on the security of railway shares, £280,000 to a firm of merchants 
on the secority of goods transferred by bills of lading, dnplicates of which the debtors ra* 
tained, on getting hold of the goods, and detranding their creditors. 
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locked-up capital, and £3,000,000 were bad assets. Ih ! 
other words, the house tiad lost that amonni On the 
other hand, though they had ceased for some years to 
divide the profits, carrying them to a reserve fund, their j 
prop^lJbusiness as bill-brokers, and inoney^^ealers had con- j 
tmued to be, and was, as will be seen from the above 
statement, as profitabl e as ever. The business remained 
the same, producing profit to the amount of £180,000 or 
£200,000 a year, but the j^artners had lQ8t.£24)QQjQQ(L 

The extent to which this would affect their business 
would depend of course partly on its nature and its posi- 
tion, and partly on the nature of their estates or other 
assets. As to the nature of their business, it has been 
seen that as money-dealers and bill-brokers they owed 
money they had borrowed, and they were liable to repay 
money they had received on deposit; and, on the other 
hand, they had bills or other convertible securities for 
advances, most of which they had pledged, but some of 
which they retained, and they had some actual cash. As 
to the money they owed for money advanced, it was nearly 
balanced by securities they had deposited ; and the main 
question was as to the money they had held on deposit at 
interest. This was, in one point of view, used as capital 
in the business, and though liable to withdrawal, yet, in 
the ordinary course of things, it would not be withdrawn^ 
or would be replaced by other deposits ; so, though strictly 
a- liability, it was not a present or even probable liability. 
Speaking roughly and in round numbers (which are all 
that ar6 necessary to illustrate the law), they owed about 
£8,000,000 for money borrowed, for which securities for 
the most part were held, and they had about £7,000,000 
of deposits of customers, about £2,000,000, secured, from 
country bankers, and £5,000,000 from private customers, ' 
unsecured ; this being, it is evident, the main item in the v 
accounts. As to assets, they had, as abeady stated, de- ' f 
posited securities for nearly all their debts for money bor- 
rowed, and for £2,000,000 of their liabilities for money J 
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they had received or deposited at interest ; so that the ques- 
:tion came maialy to the £5,000>0(X) of private deposits. 
: To meet these, they had about £2,000,000 of convertible 
securities, and not above £1 ,000,000 in value of doubtful 
and not readily convertible securities. In addition to this 
they had an amount of actual cash just sufficient for current 
demands ; so that there was a deficiency of ready assets of 
about £3,000,000, and a t otal de ficiency in the t rade ass etg 
of_the house of £2,000,000* To balance this, however, 
they had private property to the estimated value of about 
£2,000,000 ; so that, according to their estimate, they were 
solvent : that is, even excluding the bad debt, they had an 
amount of assets equal to their liabilities, though £3,000,000 
of these were not readily convertible, and required time to 
realise ; and there does not appear to have been any actual 
deficiency of ready assets to meet actual demands, the 
debts being secured, and the deposits not likely to be with- 
drawn to an extent exceeding those received 

According to the principles of the cases which have been 
cited, therefore, they were not in such a position as that, 
even in an equitable point of view, their continuance of 
the business could have been deemed to be improper in 
the sense of being fraudulent, however it might be in 
point of prudence. They had £7,000,000 of money of 
pustomers to deal with, and £2,000,000 of money of their 
own to meet any margin of excess of withdrawals over 
deponts, besides £120,000 actual cash in hand ; and they 
had a business producing from £180,000 to £200,000 a 
year clear profit. Under these circumstances, therefore, 
there was nothing to prevent them continuing to carry on 
the business,* except considerations of prudence. They 
had given up the bad business, and their regular business 
was enormous. Their balance-sheet, indeed, showed an 
amount on each side of about £15,000,000, and was 
balanced only by including the £4,000,000 of doubtiul 
assets. But then, if £1,000,000 were computed to be good, 

' A» Mr Hsrding, Um offlcUl UqiUdator, to stated at Um trial. 
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and of the rest £2,000,000 was made up by estimated 
value of estates, another £1,000,000 by the amount of the 
partners' balances in the books, which, as it made up the 
£15,000,000 on one side, of course could be struck out on 
the other. And then of the £14,000,000 remaining on the 
debit side, not less than £5;000,000 were not debts in the 
ordinary sense of the term, but deposits, and deposits at 
interest, — ^not likely, at least in ordinary times, to be with- 
drawn to any great extent beyond the amount of new 
deposits. And to meet an excess of withdrawals over 
deposits, they had a considerable sum available. There 
was nothing, therefore, to prevent them going on» except 
considerations of prudence and propriety with reference to 
the safety of the depositors, and with reference to these 
considerations it was deemed improper to do so. It was 
therefore proposed to form a company, to purchase and 
carry on the business, on the basis of raising a capital of 
£5,000,000, equal to the amount of the deposits, so as to 
ensure absolute safety to the depositors ; but, at the same 
time, not to call out more than £1,250,000, as this, it was 
considered, would be amply sufficient to carry on the busi- 
ness, and secure safety, until the assets were realised. 
This amount of £1,250,000, it was estimated, would be 
fully secured by the private property of the partners 
and, at the same time, would enable them to take 
time to realise those estates to the best advantage, and 
also to realise to the utmost all that could be made of 
the doubtful assets. They proposed to transfer the good 
assets to the company, but not the doubtful assets, the 
burden of which they were to bear themselves, so far as 
required to meet any deficiency; but they were to be 
allowed time to do this, as the property taken by way of 
security — ships and shares-;-was of such a kind as could 
not be realised to advantage without waiting for a favour- 
able season. Finally, they were to guarantee any deficiency 
in the assets transferred, and while they were to be en- 
titled to credit for £500,000 for the good-will, half was to 
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be in shares of the company, and the other half to be paid 
in cash, but to be held over, and the whole amount to be 
hypothecated to the company as security. So that they 
were to receive nothing for their transfer of the business 
unless the business transfer turned out safe, and the busi- 
ness successful, and they in effect guaranteed the success. 
These terms were proposed to four independent gentlemen 
of high commercial position and of considerable wealth, 
and were accepted by them, — the old firm having dis- 
closed everything to them as to their position. 

" On the formation of the new company, it was thought necessary that 
a new directory should be introduced, in order to represent the share* 
holders who might bring in the new capital, and who, by their high 
character and well-known commercial standing in the City of London, 
might give confidence to the shareholders. It is only justice to the old 
firm to add, that to those four gentlemen, who must be eantidered the 
repreteniaUvet qf the eharekoldert in the proposed new company, the 
fullest disclosure of the state of the concern was made. No one fact appears 
to have been ooncealed from them.** — {Vice- Chancellor Malins,) 

Discussions took place between the members of the firm 
and the proposed new directors as to the position of the 
business, and a communication was made to them in writ- 
ing by the head of the firm,* drawing a distinction between 



** " CanfidenHal.—We have already eommanlcat«d to joa in confidence, that we esti- 
mate the gross earnings of oar bosiness for the ten years ending the Slst December last, 
to hare ayeraged about £227,000 per annum This is after deducting interest on capital 
and all expenses except income-tax, but without deduction for bad debts, or for interest 
accruing from our having recently held several locked-up investments which have pro- 
duced no return. We beg to state that during the first six years of the above time the 
actual divisions of profit among the partners in the firm, after paying interest on capital 
and writing off ascertained losses, averaged £186,383 per annum. In the four succeed- 
ing years we made no divisions of profit, having reserved the entire earnings of the 
business in those yean against losses which ensued from various transactions by way of 
investment, loan, or discount, which were entirely extraneous to the I^ltimate concern 
of our business, but upon which we unadvisedly entered. These transactions were con- 
nected with various advances made to companies and firms engaged in the shipping, 
shipbuilding; and timber trades. They also comprised loans to railway contractors, as 
well as advances to a West India firm, against bills drawn in connexion with their 
colonial estates. Excluding for the present calculation the losses sustained from exceiH 
tional transactions of this character, and from business apart from the legitimate dis- 
count business of our firm, we consider that our losses during the above four years, upon 
bills discounted in the regular course of our legitimate business, have been as under— 
namely, from flttlures In 1861, £16,000; ditto in 1662, £0198; ditto in 1868, £2687; 
ditto in 1864, £102,688. You will observe that this gives an average on the four yean, 
calculated as above, of £32,632 per annum, but that the average includes one year (1864) 
of unnsual pressure."— (In Evidence atihe Mansion House.) 
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the extraneous and irregolar business which they had 
abandoned, and the regular and legitimate business they 
proposed to transfer, stating that on account of losses on 
the former, they had divided no profits for some years, but 
that the profits on the regular and proper business re- 
mained. 

The terms of the arrangement were the subject of cor- 
respondence at the time between the members of the old 
firm and those connected with them,* and from that cor- 
respondence it appeared that they had entered into esti- 
mates, whence it appeared that there would be a surplus 
or excess after the realisation of the assets, and that they 
had expectations of a more favourable period for realising 
them. 

Such having been the arrangement which was discussed 
and agreed to at several meetings of the proposed new firm 
and the new directors (in the presence of the solicitor of the 
former), and it was embodied by one of the latter, Mr 
Gordon, in the following draft prospectus, submitted to Mr 
Gumey, the head of the firm — 

* Thu, in May, the transfer being in June, Mr D. Oomey, interested in the Nonrlch / f 
Bank, wrote to Mr J. H. Gomey, one of the Arm >— 

** Toa appear to hare done qoite the right thing in negatlylng the proposal of eonUnn- 
!ng 0., Q., * Go.'s bosiness, and I trust there will be no side-wind attempt to Anstrate 
negotiations with the National Discount Company, and I think. If the result Is success- 
Ail, we shall all rejoice. I regret rery much that you think you have oyerrated the 
ezcessi and I trust that when you go accurately into figures it will not turn out to be the 
case. I should hope the termination of the American war might lead to greater ease in 
•elling the ships." Indorsed—' * May.26, 1865. D. G. as to estimate of surplus." 

▲t this time it would seem that there had been some negotiations with the National 
Discount Company, but next month it had been relinquished, and the plan of the new 
company was yentured on, for the same irrote to the same— 

" I am sincerely pleased that ererything is in good train for the formation of the new 
company, and I trust all will go well in starting it, and that you may find a fourth desir> 
able director. Tour account of Mr Gibb is Tery satisfactory. But I certainly feel a very 
great ol]tJection to our Joint and seyeral guantntee for the deficiency of the new company, 
both because it places our marriage settlement bonds on a paripatiu level with the 
fresh bond, and also abstracts our private assets ftom our Norfolk eredlton, or rather 
places them after the requirements of the liquidation ftind. ... I think it likely the 
elections will oblige us to put off the settlements until the beginning of August, but we 
shall see as to that soon. Is there a condition that we must not sell our shares of the 
new company under a certain timef I am kindly sensible of your great Idndneas as to 
what yon say respecting your being willing to make a sacrifice In my Csvonr when it 
•ones to the appropriation of loeaes." --{LeUtn in Bvidenct.) ; 
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" An offer having been made to and accepted by for the purchaM 

and transfer of their buaineBS to a joint-stoc^ company (limited), the pro- 
posed arrangement has been completed on terms which cannot fail to yield 
a satisfactory return to the shareholders. 

" Three of the present partners of have agreed to become direotora 

of the new company, thns securing, in addition to their valuable adminis- 
trative services, the continuance of the peculiar and most important family 
connexion which the firm have so long enjoyed. 

^* The company have been fortunate enough to secure the services of the 

well-trained and experienced staff of , as well as the possession of the 

commodious and admirably-situate premises in — — . 

'* The interest of will cease on the 80th of June, and that of the 

company will commence from and after the 1st of July. 

" All the existing liabilities of which may be taken over by the 

company will be [most amply and satisfactorily] guaranteed [by the 
Tenders]. 

" Thus the company will hare the advantage of at once entering on a 
laige and profitable business. 

['< There will be no promotion-money paid, directly or indirectly, while 
the preliminary expenses will be limited to the ordinary professional 
charges.] 

'* The directors, in introducing this most important company to the 
public, deem it unnecessary to point out its g^eat advantages as an invest- 
ment. Of this no surer evidence could be adduced than the name and 
character of the existing business, its extent, and its returns ; while the 
new Board venture to express a belief that, owing to the daily increasing 
commerciskl business of this country, their own augmented resources, their 
extended connexion, and their large administrative power, they will be 
enabled to maintain, if not considerably to increase, the profits so long 
earned by * 

''Something might be introduced as to the pecuniary interest taken in 
the new company by the partners of . 

"Allusion also might be made to the fact of the immediate enjoyment 
of a large and profitable business.'' 

Upon full consideration, the terms of the proposed pro- 
spectus were carefully settled in strict accordance with the 
truth, and various alterations were made with a view tp 
avoid any exaggeration or over-statement of the case. 
Thus the rough draft begun, ''An offer having been 
made to and accepted by (blank) for the^ purchase 
and transfer of their business to a joint-stock company 
(limited), the proposed arrangement has been com- 
pleted on terms which cannot fail to yield a satisftctory 
return to the shareholders." The directors did not 
say so much in the prospectus which they did issuer 
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apparently anxious to avoid anything like a false pro* 
spectus. In the margin was written, — " The company 
will thus hare the advantage of at once entering on a 
large and profitable business." In the published pro- 
spectus, they did not say that the business would be highly 
remunerative ; but that the purchase could not fail in their 
cpinion to secure a highly remunerative return to the 
shareholders. '* The interest of (blank) will cease on June 
30, and that of the company will commence from and after 
the 1st of July/' " All the existing liabilities which may 
be taken over by the company will be most amply and 
satisfactorily guaranteed." " Most amply and satisfactorily 
guaranteed" was struck out, and in red ink was substi- 
tuted ** under the guarantee of the vendors." In the rough 
draft it was said there would be no promotion money ; in 
the prospectus it was said the good-will would be bought 
for £500,000. The draft went on to say that the shares 
holders would have a good prospect of increasing the pro- 
fits which Overend and Gurney had long earned. Nothing 
was better calculated to give the public confidence than 
that, but it was struck out. From the draft it appeared 
that the original intention had been that the vendors 
should subscribe one-third ; but in the prospectus which 
was issued nothing was subscribed, and they took instead 
£250,000 m shares. 

In order, however, to carry out the arrangement, it 
would be necessary to have articles of association and 
proper deed of transfer and covenant. Instructions were 
given to the attorney to cause them to be prepared, and he 
instructed a conveyancer for the purpose, who deemed that 
as these were two distinct transactions — the one a transfer 
of the business and good assets, the other an arrangement 
as to the doubtful assets which were to be excepted, and 
not transferred, but to be kept and wound up by the firm 
— ^two deeds were necessary. The new directors had 
separate counsel, who concurred in this view ; they settled 
the deed of transfer, but could not agree for some time 
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longer in setiliDg the other. The deed of transfer was 
settled between them to this effect. 

It recited that arrangements had been made for the 
transfer of the business, and that the vendors agreed to 
sell, and the porchasers to take it as a *' going concern '^^ 
that is, the bimnesa o/btH-brokers and money-dealers — ^for 
£500,000, to be paid or brought into account, half to be 
taken in shares, and the rest to be treated as paid, or taken 
into account, between the parties ; so that nothing was to 
be paid down, but to be made a material guarantee for the 
performance of the contract. And then it was provided 
that, except such accounts as the directors should require 
to he reserved or excepted (plainly pointing to wm^Juture 
arrangement as to excepted assets), the accounts of cus- 
tomers or debtors should be transferred to the company. 
And then it was further provided that the company, 

^Save, as is hereinafter proyided, with respect to the bills, securities, 
mMigagt$ and property held by the vendors on any aecounU which shall be 
reterved or excepted to be wound up by the firm, should be entitled to aU 
assets," &o. 

Then the vendors guaranteed the company that the 
OMete, of which the company should take the benefit^ should 
equal the amount they should have to pay ; and the vendors 
further guaranteed payment in full of aU assets taken by 
ffie company. And it was, moreover, provided that the 
vendors should continue to act to wind up such accounts 
as the directors should require to be wound up by them, 
and no bills, securities, or property held by the vendors on 
such accounts should be transferred to the company, but 
should be deemed reserved and excepted. 

It afterwards appeared * that the members of the firm 
had entered into estimates as to the value of these estat-es, 
which, had that value been realised, would have not only 
fully met the deficiency in their assets, but would have 
left a considerable surplus ; this of course supposed that 
the estates were disposed of at such times and in such 

* It appeared from a paper, In the handwriting of Mr J. H. Oomeyi on which tb« 
oAtfial liquidator drew oat thla :— 
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manner as to realise to the utmost their real and full value. 
In the correspondence between the partners, moreover, it 
appeared* that those who were interested in the firm were 
sensible of the stringency of the liability imposed by the 
guaitmtee, and were aware that it might in the event of a 
considerable failure in the doubtful assets to be realised 
absorb the whole of their private estates to meet the de- 
ficiency. Nevertheless, it appeared either that the mem- 
bers of the firm felt it to be only just, or that the new 



XSTIMATl or THB ASSETS OF THB OLD FIRM, JT7LT, 18«. 

Balances of GoniQjB', Norwich, . . £787,000 

Lew samfl tnuufttrred, .... 197,710 

M0,28l 

Land 660,000 

Snndriea, 018,000 

BoTcnlonB and Uf int«nflt% 180,000 

1,948»281 
BBtimated Talne of good- wlU of Norwich Bank, 800, 000 

a;a48,28i 

Suponse and gnaranteo aoooont, • • . • 4,218,880 
Bedoced by partners' balancof, • . . . 1,068,716 

8^100,181 
Further rednoed by estimated Talne of excepted 

accounts, 1,062,000 

2,078,181 

Apparent 8Brpla% 170,000 

ChMMl-willofGnmeTs', •......•. 600,000 

Istimated sarplns, £070^000 

This, of coarse, did not proTC itself the tmth of the estimate^ bnt it went fiur to prore all 
that could be material with reference to the criminal law— tIi., its honesty. And the 
offlcial liquidator declared on oath that he considered it to have been a fklr estimate. 

* **I hare looked over my marriage settlement, which is Terjr much as I supposed. 
The amount of £20,000 was to be inTested in mortgage on Government stocks, and 
£12,000 was on mortgage, and £8,000 remained in my hands, a bond being glren for it ; 
both of these are now paid off, and the money entirety in my hands. It is a very awkward 
ease^ and I cannot think I ought to place the amount on the same level of security ss 
my bond to 0., Q., A Co. In short, I feel rery uneasy about this and the marriage 
settlements of my daughters and sons, especially the former. I acceded to your kind 
proposal of giying security, but you must bear in mind that in the case of a real catas- 
trophe, all my family and myself would be in total destitution, or almost so, and I do 
not see how these settlements would be protected. I hope Charles will come to-morrow ; 
but I cannot help thinking the independent directors of the new company would allow 
our present private debts to precede the bonds about to be given." 

Indorsed— "June, 1806, D. Q. to J. H. O., as to D. O.'s fsmlty settlements, and 
J. H. O.'s guarantee for a portion thereof under certain contingencies.'' 

It was afterwards supposed that the phrase <'real catastrophe " in the above, meant a 
catastrophe to the company, but it is clear it meant a catastrophe to the flrm, through 
having to make good a deiioienoy.— (Letters in Evidence,) 
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directors inmsted upon it, and thus, therefore, the terms 
above stated were^ after much discussion, ultimately agreed 
upon. 

Thus, therefore, the whole frame of this deed pointed, 
(as the Lord Chief-Justice observed on the trial) to some 
other and further deed to cany out the arrangement as to 
the excepted accounts which were not to be transferred ; 
the first deed — ^the deed of transfer — being confined to 
such as were to be transferred. And the second deed after- 
wards settled, related entirely to those excepted accounts 
thus pointed to in the first. Not being settled at the time 
the first was settled, which contained the terms of the 
transfer, the prospectus was issued upon that, and the 
memorandum and articles of association to which the mem- 
bers of the firm and the other promoters were subscribers, 
and which stated that the company might purchase the 
business and good-will of Gumeys ; the consideration to be 
money or shares, as might bQ agreed upon. On the 12th 
June 1865 — ^Ihe day the deed of transfer was settled, but 
before it was executed, as it was intended to be executed 
with the other, and neither could be executed until the 
company had been formed — the memorandum and articles 
of association wiere filed, and the prospectus, next day, was 
issued to the public in the following terms : — 
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*' OTEBEirD, QURNBT, AFD CoiCPAirT (LlHITBD). 

" (Incorporated under tlie Companies Act, 1862.) 

" Capital £5,000,000, in 100,000 shares of £50 each, of which it is not 
intended to call up more than £15 per share. 

" Deposit on application £2 per share ; £5 per share on allotment, £4 
per share on the 15th of September, and the same on the 15th of Koyember. 

"Directors. — Henry Edmund Gumey, Esq., 65 Lombard Street; John 
Henry Oumey, Esq., 9 St James's Square, and Catton Hall, Norwich; 
Robert Birkbeck, Esq, 65 Lombard Street ; Henry Ford Barclay, Esq., 
Monkhams, Woodford, Essex; Thomas A. Qibb, Esq. (Messrs. T. A. Gibb 
ft Co.), 72 Old Broad Street ; Harry G. Gordon, Esq., Chairman of the 
Oriental Bank Corporation ; William Rennie, Esq. (Messrs. CaTan, Lub- 
bock, k Co.), 16 Leadenhall Street. 

** Bankers.— The Bank of England ; Messrs Barclay, Be?iii, Trittoo, 
Twells, k Co., 54 Lombard Street. 
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'* The company is formed for the purpose of carrying into effect an 
arrangement which has been made for the purchase from Messrs Oyerend, 
Gomey, & Co^ of their long-established business as bill-brokers and money- 
lenders, and of the premises in which the business is conducted ; the con- 
sideration for the good-will being £500,000, one-half being paid in cash, 
and the remainder in shares of the company, with £15 per share credited 
thereon, terms which, in the opinion of the directors, cannot fail to insure 
a highly remunerative return to the shareholders. 

" The business will be handed oyer to the new company on the 1st of 
August next, the vendors guaranteeing the company against any 1cm on 
the assets and liabilities transferred. 

<< Three of the members of the present firm have consented to join the 
board of the new company, in which they will also retain a large pecimiary 
interest. Two of them (Mr Heniy Edmund Oumey and Mr Robert Birk- 
beck) will also occupy the position of managing directors, and undertake 
the general conduct of the business. 

** The ordinary business of the company will, nnder this arrangement^ 
be carried on as heretofore, with the advantage of the co-operation of the 
board of directors, who also propose to retain the valuable services of the 
existing staff of the present establishments 

** The directors will give their zealous attention to the cultivation of 
business of a first-class character only, it being their conviction that they 
will thus most effectually promote the prosperity of the company, and thd 
permanent interests of the shareholders. 

'* Copies of the company's memorandum and articles of association, m 
wdl at of the deed of covenant in rdation to the tranter of ikt hueinett, can 
be inspected at the offices of the solicitors of the company." 

As already stated, the other deed as to the excepted 
accounts was not then settled, nor was it so nntil after the 
allotment. 

It will be observed that the prospectos disclosed upon 
the face of it that (here would he a deficiency in the assets; 
for it stated that the vendor would guarantee such defi- 
ciency. It will also be observed that there was no state- ' 
ment as to the nature or value of the assets, or the amount ; 
of the profits of the business. ' 

Immediately after the publication of the prospectus — 
although it alluded to a guarantee of losses or deficiencies, 
as assets or liabilities — such was the influence of the name 7 
of Gumeys, that applications were received for not less ^ 
than 224,480 shares ; that is, nearly 125,000 in excess of 
the entire number to be allotted altogether. J' ^ 
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Hardly any of the proposed shareholders went to see the 
deed, which was open to inspection ; and of those few who 
did, none of them made any inquiries as to the excepted 
accounts, or as to the supposed deficiency. 

On the 24th July — ^twelve days after the publication 
of the prospectus — ^the allotment of shares commenced, and 
on the 28th it was completed. The total number of shares 
then allotted was 83,180, some thousands being taken 
by the new promoters, the remainder being taken by the 
members of the firm. Altogether, the directors had shares 
to the amount of nearly a million in the concern. 

In the meantime, not until the 27th July, the day be- 
fore the completion of the allotment, the second deed was 
settled by counsel. It related entirely to the " excepted " 
accounts, which were not, except one of them, named or 
mentioned, but only described, as '^ including all accounts 
with the firm of persons, or partnerships, or firms, whose 
affairs are in course of being wound up ; and all accounts 
open in respect of unrealised property or securities taken 
by the firm.'' For these there was to be a ''suspense 
period " of three years and a half, during which the firm 
were to wind them up, and a separate account, called '' the 
Suspense and Guarantee Account," in which, to the credit of 
the firm, were to be carried all amounts realised ; and then, 
at the end of the period, they were to be debited with the 
residue — an amount equivalent to the total amount, being 
deemed a debt due from the firm to the company to be so 
liquidated. No amount was mentioned, and there was 
nothing in this deed any more than in the other to disclose 
any amount On the 8th August, several days after the 
company had started, the two deeds, which were designed 
to be and described as contemporaneous, were executed ; 
and the company then was in full operation. It continued 
in op^ation for nine months, from August 1663Jx> May 
and during that period, did an enormous amount of 
business. For some months to the close of the year of 
transfer, there being no unusual withdrawal of deposits. 
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the business went on prosperonslj (except, indeed, that by 
bad management, upwards of a million of new bad debts 
werebeing^ made}^ but there was no pressure or distress 
arising from deficiencies of assets, and the million and a 
quarter raised from the shareholders was sufficient 

It is now necessary to trace the history of the company. 
There was no diminution in the amount of business done ; 
they discounted bills to the amount of £56,000,000, which 
was at the rate of £70,000,000 a year, a larger amount 
than had ever been realised by the old firm.* The profit 
on these £56,000,000 of bills would be £133,000, which 
was at the rate of about £180,000 a year. Kevertheless, 
through unforeseen causes, this profit was reduced to a 
nominal amount, and large disastrous losses ensued, which 
ultimately destroyed the company. The causes were the 
great and continued rise on the rate of interest, and a rapid 
withdrawal of deposits, caused by panic. The rate of in- 
terest during the period of the compan/s existence, eq)e<^ 
cially the last four months, rose from 3} per cent to 8 per 
cent. The result of this was, that the company could only 
rediscount bills at a higher rate than they received, and 
this being continued for several months, reduced or rather 
absorbed their profits. 

In the meantime, in order to supply the deficiency of 
ready money required by the exigencies of the business, 
the members of the old firm commenced to sell their 
estates, in accordance with their guarantee. This became 
known, and caused a run upon the house, insomuch that 
in four months as many millions were withdrawn, and the 
company were five millions the worse as compared with 

• i* From the Ist Angast 1865, when the limited company started, to the Slat December 
1865, the total amount of bills discounted by them was £28,128,000, and in the nine 
months of its existence the amount was £66,029, . 00. The bills were not aU redisoounted, 
but those that were so daring that time amounted to £81,$99,000. That was a very large 
discount business, and should haTe brought out a vtrj large profit And it produced a 
profit of £188,000. But, unhappily, during the period this company were carrying ou 
business, there arose a great pressure on the money market, and a great crisis took 
place. The Bank of England rate rose considerably. There wcfre Ikilures, ererything 
was very much depressed, and the consequence was, that many of the bills were dishon- 
oured. The effect of the bank rate rising was to diminish their profits very considerably, 
«0d to produce a great loss on the rediscoonting of hiUs.**^{Svidence jif Hardinff,) 
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the beginning of the year. The rate of interest was now 
8 per cent ; the withdrawal of such an enormous amount 
of money rendered it impossible to go on without more 
money, and it was equally impossible to obtain it Hence, 
on the 10th May 186S, the company closed doors. At 
that time the position of affairs was this, that the amount 
of the suspense and guarantee account was reduced — t.e., 
of the doubtful and deficient assets— to £2,900,000, but the 
withdrawal of deposits had amounted to £5,000,000 ; and 
it results, from the plain evidence of figures, that the stop- 
page was due to the latter cause rather than the former. 

The day after the stoppage of the company, two eminent 
accountants, Messrs Harding and Turquand, were appointed 
by Vice-Chancellor Wood as official liquidators, and under 
their able auspices the best possible measures were taken 
for the liquidation of its liabilities. Up to that date 
£1,250,000 had been paid by the shareholders of the 
company. Under the winding-up two calls of £10 each 
were made. These calls produced together £1,652,441, 
which went into the general funds and were distributed 
among the creditors. The total liabilities of the com- 
pany were still £950,000, and another call of £5 per share 
was resolved on. But although this fresh call of £5 was 
required, there were outstanding assets which were esti- 
mated to realise rather more than the present indebtedness 
of the limited company. The amount of the general assets 
of the limited company that remained unrealised on the 
Slst December 1868 was estimated to produce £1,1 50,000, 
but they were not immediately available, leaving a balance 
of £950,000 due to the creditors. The result would be 
that the shareholders would have paid to the creditors 
about £2,900,000, which was about the amount remaining 
due to the company, from the old firm. 

Thus the general result was, that the shareholders were 
called upon to make good above three millions of money 
to the depositors, and had to pay five millions instead of 
one and a quarter, which was all that they had expected 
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to pay, and this was a result of course calculated to cause 
discontent and dissatisfaction. The shareholders combined 
together for mutual protection, and formed an association 
with that object Large bodies of men, irritated by losses, 
are easily excited, and were soon brought to think that they 
had been defrauded. It was discovered that there had 
been more than three millions of assets doubtful or bad, 
and they forgot that these assets had not been transferred, 
and that the ruin of the company had been caused, not by 
the want of three millions, but the withdrawal of five. 
It was discovered that there had been a deed which had 
not been before heard of to arrange about these excepted 
assets, and they forgot that this was because those assets 
had been excepted and not transferred, and that the second 
deed merely carried out the first. Men smarting under 
the sense of loss were easily aroused to suspicion ; and thofe 
who had never looked at the deed which was disclosed were 
speedily brought to fancy that they would have looked at 
the other, and that if they had, it would have deterred 
them from taking shares, although in truth it had disclosed 
no more than the other. Moreover, it was their interest 
to represent that they had been defrauded ; at least they 
thought it was, for they had been ill-advised enough to 
conceive that they could defend themselves against the 
creditors on the ground of fraud in the directors. They 
were thus induced to embark in a hopeless and useless 
litigation on that mistaken foundation, and their whole 
case for relief was based upon this imputation of fraud. 
The better, as they thought, to assist their case, they en- 
gaged the services of an accountant, who entered into 
the cause with the zeal of an advocate, and whose evidence 
had some of the fatal defects which judges and juries have 
so often observed in tEetestimony of what are called 
'* e xperts.'^ It had the fault of one-sidedness arising from 
over-zeal, and so became involved in fallacies, which in- 
fected the whole case, and had an unfortunate influence on 
the litigation that ensued. No doubt the evidence of an 
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able accountant is often of great sendee in enabling judges 
and juries to unravel the intricacies of accounts, and pre* 
senting the true results, and the courts have always been 
sensible of the value of such assistance.* But the share- 
holders already had the benefit of it in the able and im- 
portant services of the two experienced and eminent ac- 
countants, Messrs Turquand and Harding, who had been 
appointed liquidators, and whose duty and interest it was^ 
to do their best for all parties, and whose statements and 
deductions could be relied upon as dispassionate and un- 
biassed. It was far otherwise with one whose services 
were enlisted rather as those of an advocate than an arbi- 
trator, and whose object naturally was to make out a case. 
There is nothing more likely to betray a nian into fallacy ; 
and in the^ase ma9e for the sHareholdefs there was fallacy 
at every step. This partly, indeed, arose from the profes- 
sional infirmity, common to all accountants, of looking too 
much at figures, and forgetting that ngures do not alwpys 
represent realities in fact. This tendency limits, tf it does 
not^deteriorate, the value of such professional assistance. 
And to derive the advantage of it, without being misled by 
it, this is necessary to be kept in mind, that the most 
skilful accountant can only give the results of figures and 
entries in books of accounts, which do not necessarily 
represent actual realities. The shareholders' accountant 
saw this clearly enough with reference to the four millions 
of doubtful assets entered in the books as such ; and he 
pointed out that they did not really represent assets of 
anything like the value in figures. And no doubt this 
was true ; but then he failed to see that this held equally 
good of the five or seven millions of deposits, which, 
in figures, were debts or debits, and strictly were payable 
on demand, but which did not really represent present 
existing liabilities requiring provision of ready assets ; yet 
he put them all down as if really payable, although, 
according to the ordinary course of business, they would 

* See • recent case In the Common Pleai 
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remain, until replaced by others of eqnal amount. So, 
again, because, the moment a rediscounted bill became dis- 
honoured by the acceptor, it was formally entered to the 
debit side of the account, he deemed it a debt, and reck- 
oned up the aggregate of such bills to the amount of seven 
or eight millions — ^forgetting that they were only contingent 
liabilities, which would never really become so, since, in 
all human probability, all the bills would be paid by 
the other parties. From this fallacy followed another as 
to the idea of insolvency ; and having put down on one side 
all the deposits as if instantly payable, and then the assets, 
including the four millions of doubtful assets, he made 
out a deficiency of assets, and pronounced the firm to have 
been insolvent — forgetting that their other assets and 
estates, added to what could be realised from their assets, 
would equal the amount of debts, and that there was 
nothing to show that the amount of ready assets was not 
equal to all ordinary demands, and would not sustain the 
house business until the deficient assets were realised. In 
fact, misled by mere figures, without looking to realities 
and facts, he altogether mistook the true position of the 
case ; and, following out their fallacious premises, his con- 
clusions, of course, were erroneous, and the whole case 
built upon them was resting on a sandy foundation. Upon 
the basis thus supplied by the fallacies of the accountant, 
the case was taken into Chancery, and brought before 
Vice-chancellor Malins, who, unfortunately, did not detect 
the fallacies upon which it rested, and was so far misled 
by them that he fell into manifest errors, which had after- 
wards most mischievous effects. In the first place, at the 
outset, he fell into the manifest error of regarding losses 
incurred in advances or adventures extraneous to the pro- 
per business, as if they had been losses in that business, or 
as if they showed any falling off in its profits ; for he 
said — 

" There appeen to be no reason for doabting that thLi great ooneem 
did realise enormoos profits ; and if that stato of things had continued, 
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probably no change would have been attempted. But it appears that a 
great change in the node of conducting the bntineu took place, and a result 
was produced which made it necessary either to obtain an accession of 
capital, or to bring their business to a dose." — (Judgment of Vke-Ckancd' 
lor Maline,) 

Every part of this statement was pervaded by the fal- 
lacy above pointed out No change took place in the 
mode of conducting the proper business of the firm, and 
the state of things, in that business, continued to the last ; 
nor was there any falling off in the profits of that busi- 
ness, which to the last continued as great as ever ; and as 
the advances extraneous to that business had been dis- 
continued, and the amount of assets of the firm and of 
the estates of the partners equalled the amount of lia- 
bilities, and there was nothing to show that the amount 
of ready assets did not equal the probable and ordinary 
demands of the business, there was no such state of insol- 
vency as rendered it necessary to close the business or 
obtain fresh capital, however much that latter course 
might be required by prudence. Yet the Vice-Chancellor 
went on to say, misled by the specious fallacies of the 
accountant — 

" It was disclosed (to the new directors) that the firm — the Aame of 
which had such a magic charm in commercial circles — ^was no longer what 
it had been ; that it had not only ceased to make profits, but had been 
carried on at an enormous loss for seyeral years, and that it was, in faot^ 
at that time insolvent to the extent of £2,000,000, if not £8,000,000." 

This was an entire error, unless insolvency is taken to 
mean a deficiency of ready assets to meet at once the whole 
of the debts of a firm, in which sense, probably, the Bank 
of England is not solvent. The Vice-Ohancellor went on 
to support his statement by quoting isolated expressions in 
the examination of the partners, the true effect of which, 
under the infiuence of the fatal fallacy which pervaded 
his whole view of the case, he failed to perceive. They 
stated that " the iotcU result of all the operations of the firm 
had been for some years a loss," and that '' there had been 
no profits on the business as a whoW* during that period. 
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But there were other passages in the eyidehee which had 
escaped the observation of the Vice-Chancellor, in which it 
clearly appeared that the proper and regular business of 
the firm had never failed to realise enormous profits. He 
confounded, in short, losses of the partners with losses in 
the business; and, even if he was right in his view that 
the firm was insolvent, he certainly was wrong in suppos- 
ing that the partners were, or that the real business hacT 
in any degree failed or fallen short of what it had ever 
been. This fundamental fallacy pervaded and perverted 
the whole view of the case taken by the Vice-Chancellor, 
who thus proceeded to display its unfortunate influence 
upon his mind — 

" In order to make the ooncem bear the appearance of solyenc^, it was 
neoeaaary to take credit for a list of debts owing to it, amounting to aboTO 
£4,000,000, but which were estimated as likely to produce only £1,000,000, 
leaying a deficiency of £3,000,000." 

Here, again, was an enormous error. First, if this were 
true, it only applied to the assets of the firm ; and the 
Vice-Chancellor forgot that the partners in the firm had 
assets and estates to the value of a million and a half, if 
not two millions ; and, on the other hand, it was not neces- 
sary, in order to give the concern the appearance of sol- 
vency, to take credit for the four millions of doubtful 
assets, but only for three, because a million of the debts 
was composed of debts to the partners themselves. Thus, 
striking off that million on the one side, and adding two 
millions on the other (and it loas two, excluding the half 
million for good-will), the result was that there was no 
deficiency, and that the idea of insolvency was a mere 
delusion, except upon the theory that the amount of ready 
assets must always equal the whole amount of liabilities, 
which, however, is absurd. This enormous error was the 
more unfortunate, because it led the Vice-Chancellor to 
make reflections on the directors from which he would 
otherwise have abstained, and which no doubt did them 
incdlctdahle injury. 
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"As they were about to induce others to advance them money for the 
purpose of carrying on this ituolvetU and ruined eonoem^ could they, upon 
any principles of morality or justice, be right in concealing so appalling a 
fact ? I am decidedly of opinion that they could not/' 

/ This opinion, it will be observed, rested apon the assump- 

tion that the concern was rained and insolvent, which has 
already been shown to have been neither more nor less 
fhan an enormous error, based upon what had been 
called ^Uhe fallacies of an accountant/' A ruined and 
insolvent concern, producing profits to the amount of 
£180,000 a year, with actual cash in the coffers to 
the amount of £120,000, with a working capital of 
£7,000,000 of money deposited at interest, for the very 
purpose of being dealt with, about £2,000,000 of this 
amount received, and the remaining £5,000,000 guaran- 
teed by nearly £2,000,000 of ready assets or convertible 
securities, the rest guaranteed by £3,000,000 of assets, and 
estates, not, indeed, immediately convertible, but if fully 
realised, amply adequate ! The utmost that could be said 
of such a concern was that, as its solvency depended upon 
<ime, it would be prudent to obtain a million of fresh 
capital to secure it until the distant or deficient assets were 
realised ; and that was the course taken by the firm. But 
that such a concern should have been declared from the 
bench ruined and insolvent, does appear a most remark- 
able illustration of the powe r of specious fallacies, whgn sup- 
ported hj popular clamour^ to inveigle the minds of the most 
able and upright judges. The fundamental fallacy lay in for- 
getting the nature of the business of a money-dealer, and, 
therefore, in reckoning the whole amount of the deposits as 
present or even probable liabilities. From this it would fol- 
low that the firm was insolvent if they had not ready assets 
to meet the whole amount, in which case the business of 
money dealing would be impracticable, for it would be 
unprofitable. In the ordinary course of such a business, 
as deposits are withdrawn they are replaced^ and thus the 
money-dealer has always about the same amount stand- 



PROCEEDINGS IN CHANCERY. 57 

iQg; and to represent the whole amount as present lia-» 
bilities, just like so much money borrowed, and payable, 
was surely a serious fallacy. That, however, was the 
idea impressed upon the Vice-Chancellor by the specious 
and fallacious statements of the sJiarehoIders* accountant, 
which, overlooking the dangerous character of the evidence 
of ''experts," engaged rather as advocates than as mere 
witnesses, he unfortunately preferred to the more impartial 
and reliable statements of the official liquidator. Taking 
that fallacious view of the accounts, however, the whole of 
the Vice-Chancellor's view of the case followed naturally 
from the premises. And he easily arrived at the con- 
clusion that there was fraud, in an equitable sense ; for, if 
the business was unprofitable, and the firm insolvent, the 
non-disclosure of that state of things might have been 
fraudulent in an equitable sense. But it was a matter of 
account, and the Vice-Chancellor was misled by the mis- 
taken opinion of an " expert" 

In the Vice-Chancellor's view of the facts, his conclu- 
sion inevitably followed — 

" It seems they persuaded themselves that they might rely upon the 
guorautees of the partners to make good the deficiency of the assets .... 
But were they not bound to tell those whom they inyited to take shares 
of the speculations in which they were proceeding, and to give them an 
opportunity of judging for themselves whether they would join an insol* 
vent and losing conoem in the hope of turning insolvency into solvency, 
and ruinous loss into profit f I am decidedly of opinion that they were 
bound-" 

No doubt, taking the Vice-Chancellor's view of the facts, 
which was that of the shareholders' accountant opposed to 
that of the official liquidators, this inevitably follows ; and 
every one will assent to his just and eloquent observations. 
But it is obvious that it all rests entirely upon that assump- 
tion, and falls to the ground if that view of the case be 
fallacious. And that it is so is apparent from this, that 
the Vice-Chancellor, throughout his elaborate judgment, 
never adverted to the peculiar nature of the business of a 
money- dealer, on which it is manifest the whole case would 
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depend. He assumed a deficiency, throngh adopting the 
accountant's view of the accounts, and then everything 
else followed. Of course, on such a view, the firm ought 
to have disclosed it to the shareholders, and sicUed the 
amount in the face of the deed. The observations of the 
Vice-chancellor on this point showed the fallacy of the 
whole case of the shareholders as to the second deed hav- 
ing been kept back ; for, according to the view of the 
Vice-Chancellor, its disclosure would not have helped the 
case at all. For in his view, as he said, the " amowid of 
the deficienct/ of the assets ought to have appeared on the 
face of the deed ;" and it undoubtedly did not so appear 
on the second deed any more than on the first Thus, 
therefore, in the view of the Vice-Chancellor, the case of 
the shareholders — that the second deed was not disclosed 
— did not go far enough; and the deed ought to have 
stated the amount of the alleged deficiency. So that the 
view of the Vice-Chancellor came to this, that vendors of 
a business, giving a guarantee, are bound to disclose* 
without being asked, the amount of their debts, or the 
deficiency of their assets. 

The Vice-Chancellor took no notice whatever of the 
statement in the prospectus that the vendors were to 
guarantee any deficiency in the assets transferred, nor of 
the clauses in the first deed, clearly pointing to a co e ptod Z/ice'^rcM^ 
accounts. It is impossible, therefore, to say whether he 
would not have deemed these documents which were dis- 
closed to the shareholders sufficient to put them on inquiry. 
The reason, perhaps, why he did not advert to these matters 
—evidently mtal to the question of fraud — was that the 
question did not arise. The very point he decided was 
that it did not arise, as it is obvious it could not, in a suit 
between shareholders and creditors. It could only arise in 
a suit between shareholders and directors. The point not 
arising, he did not bring his mind judicially to bear upon 
it, all his observations upon it being only ohita. 

In the course of his judgment, however, the Vice-Chan- 
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cellor said what vas decisive against any legal liability of 
the defeodaots, civil or criminal, for he said — 

" I think it only ui act of justice to tlie directort to lay that / think Atir 
eanduet Aowt that iheg wvld not Aai« tnttndtd to do vnmg, and wlut tliey 
did mta the rendt, pviiiapa, of a too sanguine tww o{ the proepeota of the 
oonoeni, and a too graat reliance upon the guarantee of the partners ; and, 
thongh the shares rose to a premium, none of them aold their abarea." 

It is true that aflerwarde the Vice- Chancellor held, upon 
a bill OR the part of the company against the partners ia 
the firm, that they had been liable in an equitable seose, 
hut in that decision he hy no means implied any altera- 
tion of the opinion already expressed, that there had been 
no actual, intentional, or moral fraud ; on the contrary, he 
said there was do fraud, either la a legal or equitable sense. 

Id that suit it was sought, on behalf of the company, to 
make the directors, and the executors of a deceased direc- 
tor, Mr Gibb, liable for the paid-up capital, and also for 
the amount of the calls made on the shareholders during 
the winding-up. The main grounds alleged by the bill 
were, that the former was insolvent to the amonnt of 
£2,000,000, that the directors were aware, at the time, of 
the insolvency of the old firm, and that they did not dia- 
dose the second deed. The four surviving directors sub- 
mitted to answer the bill, but the execntors of Mr QdhV 
had pot ia a demurrer, to the effect that there was m 
ground for equitable relief. And so it was considered b; 
the Lord Chancellor on appeal. VIce-Chancellor Malin 
having overruled this demurrer, the executors appealed 
The Lord Chancellor said — 

" The bill states that the directors have, by their imprudence, made 
very bnrdeiwams purchaoe, and hafe fixed the companj in conaequenc 
widi a verj heaTj loso. The bill does not aver that there iraa fraud o 
the part of Hr Gibb ; and, indeed, from the sTermeDts in the bill, it moi 
be taken almost to be impossible that he should be so, because be -m 
hlnualf a purchaser, and hul ta interest in the conoera ; and I concur 1 
Uie coDclusion to wbich the Yioe-ChanceUar came when he said, ' Thei 
le no charge that the conduct of the directors in making the purchaae wi 
fraudulent, or that they intended to da otherwise than diachaige tb 
which thej thought to be their duty to the shareholders.' " 

This would appear to amount to a juduaal derasion the 
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the carrying out the transfer, with a knowledge of the 
allied insolvency, and without disclosing the second deed, 
did not amount to a charge of even equitable fraud ; for 
both those facts were stated in the bill, and must be taken 
to be true, as admitted by the demurrer. The bill was 
against all the directors, the old as well as the new ; and 
the new as well as the old directors knew the state of the 
business, and concurred in the non-disclosure. Neverthe- 
less, both the Lord Chancellor and the yice-Chancellor con- 
curred in holding that there was not a charge of equitable 
fraud. This, it will be observed, would only be in accord- 
ance with the effect of the*cases already cited as to equitable 
fraud, and would appear to show that, in the observations 
made by the Yice-Chancellor and a noble and learned 
Lord in the House of Lords, as to the non-disclosure of the 
second deed, were not only chita^ but could not have been 
intended as the expression of any judicial opinion at all, 
but merely as voluntary observations expressive of the 
opinion of those eminent persons on a matter of moral 
propriety. And, at all events, that the deliberate judg- 
ment of the Lord Chancellor upon appeal was adverse to 
these dictay is manifest from what his Lordship afterwards 
said. 

It is to be observed that, as the fact of the allied 
insolvency was stated in the bill, and admitted by the 
demurrer (in order to raise the point of law), it was of 
necessity assumed by the Lord Chancellor ; although, on 
the other hand, it is to be borne in mind that it was only 
rated as an insolvency to the amount of £2,000,000, which 
would be covered by the estimated value of the private 
assets ; and so, in point of fact, there was, as already shown, 
no insolvency at all. The Lord Chancellor, however, was 
obliged to assume it ; and he said — 

" The bill states that the firm was insolrent to the extent of at least 
£2,000,000. That^ probably, is the strongest averment in the bill ; but, at 
the same time, it mast be taken to mean exactly what it says — ^namely, 
that if the firm had ttopped, they would not have had assets sufficient 
to meet their liabilities by the amount of £2,000,000. Still, I must^not 
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assume more than is aTorred ; and I apprehend it to be the case in all 
large oonoems of this kind, that there are a number of debts which are not 
a/oailaibU on a ffiven day, but which, nevertheless, may be of considerable 
value if time is allowed — ^time being, in mercantile affidrs, most important 
with regard to matters of this nature." 

It mast be manifest, from these remarks, that the Lord 
Chancellor, (who, doubtless, remembered the cases already 
cited on the subject, in some of which he had been counsel,) 
meant to conyey just what has been already demonstrated, 
that there may be a kind of contingent insolvency, or an in- 
solvency only arising in the event of all the debts of a firm 
becoming payable at once, which is not really insolvency 
(though it might support a bare legal averment of the 
fact), inasmuch as it may only arise from assets being 
locked up, not from there being a deficiency of assets in 
amount, so that there may be no actual insolvency, unless 
it should happen that the whole of the debts are called for 
at once ; and, at all events, it is manifest that both the 
Vice-chancellor and the Lord Chancellor must have con- 
sidered that this would not be insolvency in any sense to 
constitute a fraud, or otherwise they could not have held 
that a bill alleging the fact of insolvency, and a know- 
ledge of it at the time of the transfer, did not constitute a 
case even of equitable fraud. And as to the alleged non- 
disclosure of the second deed, the Lord Chancellor said — 

" Qreat stress was laid by the Vice-chancellor upon the second deed 
cot being brought forward ; and it was said that, if it had been produced, 
many persons would not have subscribed. How far an averment of that 
kind is to be taken as an averment of fact, I think is very doubtful ; to 
say that any particular person would or would not have subscribed if this 
or that had or had not been done, is predicting the future, and cannot be 
taken as an averment qf/act,*' 

It is to be observed that, though the bill was by aU the 
shareholders, the Lord Chancellor held that the Jacts stated 
did not constitute a case of fraud even in equity. He said, 
further — 

*' I must consider the character of the purchase which the directors 
were empowered to make. They were not to buy an ordinary estate. 
This was a purchase of an extremely tpeetdative nature. Everybody knows 
that all trades are speculative, and the trade of a bill4nroker cannot be con* 
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ndered (U the least $o. The company was to embark, therefore, in that 
which must always be a hasardous business — a business entirely dependent 
on the prudence and dexterity of those who manage it.*' 

Thus the Lord Chancellor evidently considered the key 
to the true view of the case was the nature and character 
of (he business. And therefore it is that it has been con- 
sidered in the following pages. 

In the course of the Lord Chancellor's judgment in the 
case, he thus expressed his opinion as to the effect of the 
proposed scheme — 

" The scheme would be reduced to this. We are in a state of insolvency 
to the extent of two millions, but we have these four millions owing to us. 
We must have time to get these four millions in : we will set off our one 
million which is due to us as partners against that collection of debts ; we 
will deal with the £250,000 also as entering into that account, and so far 
reducing the amount which we are ultimately to pay to you. During the 
suspense period we will try if we can get in these four millions, or we will 
get in as much as we can, and at the end of the time we will guarantee 
you the difference. .... The company must take the consequences of 
having intrusted their moneys to persons of sanguine temperament who 
have made a purchase which turns out to be a bad one ; but I do not find 
enough in this case to show me that it is so ridiculous or absurd, or that 
there is such craeea negligentia as would amount to fraud." 

Thus the Lord Chancellor negatived even equitable fraud. 
Defeated in equity, some of the shareholders were ill 
advised enough to think of law, although, even in equity, 
they had been told that there was no actual or intentional 
fraud — that is, no intention to deceive, which is the extent 
of a case of legal fraud even in a civil aotion. They 
must have been indeed unhappily ill advised to resort 

s to l^al proceedings when such was so well known 
to be the law; and, indeed, the great majority of them 

■ were better advised, and only a very few were so ill 
advised as to make such a desperate attempt, and only one 
was so ill advised as to have recourse to criminal proceed- 

, ings. In order to appreciate these proceedings, it is proper 
here to revert to the law on the subject, which has been 
already reviewed. 

It has been seen that legal proceedings, civil or crimi- 
nal, can only be maintained on the ground of tmljid mis- 
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representation. Bat, as has been seen, there waa no mis- 
representation and no concealment as regarded the nev 
and independent directors of the company (who formed, 
be it observed, a majority), nor, indeed, could there be, oa 
the deeds were executed by them alL And therefore the 
odIj fraud, either in misrepresentation or repression, 
coald only be imputed to the directors as regarded the 
intended ahareholdera. But here, again, there vas no pre- 
tence for imputing misrepresentation by means of any 
false statement, for there waa no false statement in the 
proepectoe or the deeds. And as to mere suppression or 
concealment, it has never yet been held a ground even for 
civil proceedings at law, and is very rarely deemed to 
amount to fraud even in equity. 

However, on the Ist Jaunary 1869, six of the directors 
of Overend, Gurney, £ Ca — (three of whom, Messrs 
Gomey and Birkbeck, had been members of the old 
firm of Overend, Gnmey, & Co., which the limited 
company superseded) — namely, Mr John Henry Gumey, 
Mr Hemy Edmund Gurney, Mr Robert Birkbeck, Mr 
Henry Ford Barclay, Mr Harry George Gordon, and 
Mr William Bennie, appeared at the Justice Boom of the 
Mansion House on summonses which charged them, in 
effect, with a conspiracy to defraud the shareholders of the 
limited company of money to the amount of £3,000,000 
sterling. In the exact terms of the eummonses, which 
had been obtained on sworn informations at the instance 
of Adam Thom, LL.D., the charge was — 

"Th&t they, th« dafoidMiU, tn Jnl; I8SE, uid i\ diverB other timsa. In 
the citj of London, nnlawfully did oonspire, oombina, onfadaTKle, uid 
■gne together, bj dlven ttiae uid fnudulsnt pretenoea tad repretenU- 
tiotm, kod by diven lubtle dsTioea and meana, to induoe th> complainant 
and diven other peraona to become, and whereby they did become, ahara- 
holden in a certain pnUie oompaoy called *Overand, Qumey, Jt Co. 
{Limited),' regiatered und^the CompanieaAot, 1862, with intent therebr 
to cheat uid defraud the complainant and other pencna ol dlTera raluable 
aeouritiaa, banken' ehecka, ctdera for the payment of money, and diTen 
Buma of money, their property and moneys reapectively, and wliidi were 
•equirad and obtained by auoh pratenoea, repreaeataUow^ device), and 



61 INTRODUCTION. 

meaoBy whereby the oompkinaat and other perBons were, in fact^ defrauded 
to the. amount of £3,000,000." 

Now, it would be apparent to any lawyer, and, one would 
imagine, to any rational man of business, upon a little 
consideration, that it would be impossible to sustain such 
a charge, except by showing wilful misrepresentations as 
to the value of the busiQes& And as no representations 
had been made to the shareholders except in the prospec- 
tus, it would be manifest that the case must turn on the 
truth of the statements in the prospectus, which were 
simply these : That it was not intended to call up more 
than £1,125,000; that the terms could not, in the opinion of 
the directors, fail to ensure a highly remunerative return ; 
that the vendors guaranteed the company against any loss 
on the assets and liabilities transferred ; that they retained a 
large pecuniary interest in the concern ; and that the deed 
of covenant relating to the transfer of the business was 
open to inspection. The only question, in any legal pro- 
ceeding, civil or criminal, could be, whether any of these 
statements were wilfully untrue and intended to deceive. 
And upon this view of the law, the case might at once 
have been dismissed upon the mere statement of it. For 
there was no evidence to prove that any one of these 
statements were untrue ; and they were indeed proved to 
be true by the evidence for the prosecution itself. The 
best proof that it had not been intended to call up more 
capital was, that no more was in fact called up during the 
period of the company's existence, and that it broke down 
from causes utterly unforeseen. The opinion of the directors 
was supported by the fact proved by the official liquidator 
that the business had not fallen off, and that profits had 
only been destroyed by the portentous rise in the rate of 
interest. Their interest in the concern was simply this, 
that they were not to realise a shilling unless it succeeded, 
and that they had about a million invested in it And there 
was no question that they had given no guarantee against 
losses or assets transferred, and the deed relating to the 
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transfer was open for inspection. Thus, therefore, the 
prospectus was not only not proved to be untrue in any 
respect^ but was proved to be true in every respect And 
to any lawyer it would be obvious that the case entirely 
failed on the mere statement of it It was indeed attempted 
to sustain it on the ground that the guarantee given was 
worthless, because of the allied insolvency of the vendors. 
This would be a novel and unaccountable head of fraud, 
even assuming the insolvency (the notion of which, how- 
ever, was based on a fallacy already pointed out) ; for any 
trader who gave a guarantee or entered into a contract in a 
state of insolvency would be liable to be indicted for fraud. 
And it would be making, moreover, mere non-disclosure 
fraud, for there was nothing about solvency\>f the vendors 
in the prospectu& More than this, the only evidence of 
the supposed fraud was the failure of estimates upon sales 
which took place at a time of depression. To make out the 
supposed iQSolvency, the most astonishing perversions were 
attempted. Money lent by the firm was represented as 
liabilities, because the borrowers might fail, and then the 
money would be lost Bills which had been discounted by 
the firm, and discharged by the acceptors, were, in like 
manner, represented as liabilities, although only contingent, 
upon the event of all the other parties to the bills being 
insolvent Money> in cash, to an amount equal to the 
deposits held by the firm, was represented as requisite to 
solvency, though the whole course of a money-dealer's busi- 
ness implied that they would not be withdrawn until re- 
placed. And in defiance of the whole scope and object of 
the deeds, it was represented that the doubtful assets, 
excepted that they might not be transferred and dealt with 
in a separate deed, because not transferred, had been trans- 
ferred as absolute cash. And then, in order to make out 
a case of fraud as to their assets, it was represented that 
there was a list of them in the schedule to the second deed, 
so that a glance at it would have shown their amount and 
their worthlessness ; whereas, in truth, there was no such 
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list, and the second deed no more disclosed their amount 
than the first. Such was the case for the prosecution, 
which, it will be observed, was quite out of the scope of 
the prospectus, or of any statements put forth to the share- 
holders, and therefore out of the scope of l^al fraud, civil 
or criminal. And the case was indeed destroyed by the 
prosecutor's own evidence, for he said he had taken the 
shares on the faith of the prospectus ; every one of the 
statements in which were proved to have been true. It 
was represented that because the firm, in transactions in 
past years, extraneous to their proper business, had incurred 
losses, therefore their proper business had ceased to be pro- 
fitable, a fitllacy totally destroyed by the evidence of the 
official liquidator, who stated that the profits of the busi- 
ness — the proper business — continued as high as ever until 
diminished by the terrible rise in the rate of interest ; and 
which, at the same time, also by depreciating property, pre- 
vented the realisation of the estimated value of the estates. 
And he ascribed the fall of the company to the withdrawal 
of £5,000,000 of deposits during the latter part of its 
existence. 

Such a case scarcely required an answer, as it destroyed 
itself, and it should have been dismissed on the mere state- 
ment of it And the answer on the part of the defendants 
consisted merely upon the facts proved by the prosecution. 
As to the excepted accounts, it was pointed out that the 
limited company in no vmy assumed them^ and were only 
interested in them so far as their realisation affected the 
guarantee of the Oumeys. 

One of the defendants — who had made ah answer in the 
Chancery suit — made a statement to the same effect as his 
answer, stating " that the excepted accounts were not only 
not taken over as cash at 20s. in th^ pound, but were never 
taken over at all ; and that, at the time of the transfer of the 
business, they were not estimated as likely to produce to 
Overend,Gumey,& Co., in liquidation, more than £1,080,000 
towards the reduction of the amount due from them to the 
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limited company, mider the head of Suspense and Guarantee 
Account. As to the estates it was pointed out that pro- 
bably no period in the history of this country could have 
turned out more ruinous for the realisation of the assets of 
Overend, Gumey, & Co. — amounting to £24,000,000 — 
than that which has elapsed since the formation of the 
company, and the public were apt to overlook the effects 
of the unprecedented change which occurred in the com- 
mercial affiiirs of this country subsequently to July 1865, 
the disaatroua shock to credit restdting tn the criaie of 
1866, and the fearful depreciation which followed in real, 
banking, railway, shipping, mining, and miscellaneous pro- 
perty, to such an extent, that many railway debentures, 
Lloyd's bonds, preference shares, and other securities in 
which Overend, Gumey, & Co. were largely interested, 
became most valueless." 

It was said on the part of the directors, that they expressly 
provided that the new company should not take the lock-up 
or excepted accounts. The partners treated these excepted 
accounts as bad and doubtful, and as only worth about 4s. 
in the pound ; and they took a deed of guarantee from the 
old partners against any loss to the new company in respect 
of the assets taken over ; and they also arranged that the 
new company should take and carry on only the very pro- 
fitable bill-broking business of the old firm, turning over 
£75,000,000 a year. No mistake was made in respect of 
the bill-broking business, for the new company, during the 
nine months it existed, discounted bills to the amount of 
£56,000,000, being at the rate of £75,000,000 a year, which 
exceeded their anticipations. As to the profits of this por- 
tion of the limited company's operations. These have been 
stated at various insignificant sums, but the directors were 
prepared to show that, taking rebates into consideration, 
the £56,000,000 of discounts gave over £100,000 profit, and 
it is to be distinctly understood that this amount includes 
no charge for interest on Suspense and Guarantee Account. 
Under these circumstances, they maintained that the pro- 
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spectos issued to the public reflected the conscientious 
opinion of all the directors in stating that the busineeis 
contemplated by the new company would " insure a highly 
remunerative return to the shareholders." " It must be 
borne in mind that the cause of the failure of the new 
company was the withdrawal of deposits by the public, 
brought about by the loss of credit following the sales of 
the private estates of the old partners of Overend, Gumey, 
& Co. Between the end of January 1866, and the stop- 
page in May 1866 — or less than four months — ^the deposits 
had decreased four millions I " In conclusion, they fear- 
lessly asserted that there was no fraudulent or criminal inten- 
tion on their part, and that the most that can be said was 
what was said by Vice-Chancellor MaUns in his judgment 
in Mr Peek's case, when he had the whole of the facts 
before him. The Vicc-ChanceUor said — 

" 1 think it, however, only an act of juBtioe to the direoton to add that 
I think their conduct shows that they could not have intended to do wrong, 
and what they did perhaps was the result of a too sanguine view of the 
prospects of the concern, and a too great reliance upon the guarantee of 
the partners; for each of them embarked a laige capital in the company, 
and, though the shares rose to a premium of between £9 and £10, none of 
them sold any of their shares.** 

It might have been thought that this convincing state- 
ment — consistent as it was with the case for the prosecution, 
as proved in evidence, and confirmed as it was by all the 
written evidence, and by the testimony of the most reliable 
and important witness, the official liquidator, and sup- 
ported as it was by the high authority of an Equity Judge 
— ^would have been deemed conclusive to show that the 
case should be dismissed. And no one certainly, under 
ordinary circumstances, could have anticipated that any 
magistrate would have presumed to commit six gentlemen 
of high character for trial on a charge of conspiracy, after 
an Equity Judge had declared that in their conduct in the 
transaction they had not been actuated by any intention to 
defraud 1 The Lord Mayor, indeed, appears to have gravely 
doubted whether he would be warranted in taking such a 
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course, for he took a whole week to consider his decision ; and 
this again sorely might have been sufficientto induce him to 
dismiss the case. For if, after an investigation, which itself, 
by repeated adjournments, had lasted several weeks, and had 
afforded, therefore, ample time for deliberation, he required 
yet another week to deliberate whether there was even a 
primd facie case against the accused, that of itself surely 
showed that the case was not clear enough to warrant a 
committal for trial — ^that is, in point of law (and in point of 
&ct, if the bail required could not be provided), a commit- 
tal to prison perhaps for month& Surely this is a course 
far too serious to be taken, when, after a careful investi* 
gation, the prosecution leaves it wholly in doubt whether 
there is even ^ primd facie case — ^that is, a case which, un- 
answered, would justify a conviction on the charge. For 
this it is, which alone will warrant a. committal for trial, 
or the finding of a bill of indictments This is proved, as 
to the former step in the proceeding, by the power to re- 
mand, in order to obtain sufficient evidence to satisfy the 
magistrate, and by the &ct that the witnesses examined 
are bound only to appear at the trial ; and it is proved, as 
to the other step, the finding of the bill, by the language of 
the bill itself, which states, in positive terms, that the jurors 
" find upon their oaths " the truth of the charge, which 
surely implies that the evidence is such that, unanswered, 
the jury on the trial ought to convict And that they 
could not do, according to a well-known rule and principle 
of criminal law, if the evidence left the case in doubt, 
d fortiori if even on the evidence for the prosecution it 
was left in doubt And here there was such a degree of 
doubt that, after weeks of investigation, the Lord Mayor 
had to take another week to deliberate on his decision. 
However, as the result after the week, he resolved to com- 
mit the defendants for trial. On that occasion, the Lord 
Mayor then said— 

** Sinoe the last adjooniment, the most anxious and careful consideration 
has been given to the evidence adduoed in support of this charge, with-the 
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riew of detennining how that evidence afifected the eevenl defendante. 
Due weight has alao been given to the arguments put forth on the last 
occasion by the able counsel who represent the several defendants^ and J 
have now to announce the decision at which the Court has arrived. That 
decision is, that there is evidence sufficient to put upon their trial John 
Henry Qumey, Henry Edmund Qumey, Robert Birkbeck, Henry Ford 
Barclay, Harry Qeorge (Gordon, and William Rennie. I have, therefore, to 
commit the whole of the several defendants for trial on this charge. " 

That is to say, thQ Lord Mayor took upon himself to 
commit them for trial on a charge of conspiring to defraud, 
though the Vice-Chancellor had declared that, in his belief, 
there was no such intention. 

The Chief Clerk told the defendants the charge against them would be 
" that they, in the month of July 186fi, and at divers other times^ in the 
city of London, unlawfully did conspire, combine, confederate, and agree 
together, by divers false and fraudulent pretences and representations, and 
by divers subtle devices and means, to induoe the complainant, Dr Adam 
Thom, and divers other persons, to become, snd whereby they did become^ 
shareholders in a certain public company — ^to wit» a company called ' Over* 
end, Gumey, & Co. (Limited),' registered under the Companies Act, 1862, 
with intent thereby to cheat and defraud the said complainant^ and the 
said other persons, of divers valuable securities, bankers^ checks, orders for 
the payment of money, and divers sums of money, their property and 
moneys respectively, and which were acquired and obtained by the afore- 
said pretencesi, representations, devices, and means, whereby the said com- 
plainant and the said other persons were, in fact, defrauded to the amount 
of three millions sterling." 

Upon this charge the defendants were committed for 
trial. 

The Lord Mayor, however, intimated that he was prepared to admit the 
defendants to baU, each of them in £10,000, and two sureties of £5,000 
each.* 

Before, however, the defendants could be put upon their 
trial, there was yet another stage in the proceedings, and 
that was the finding of a biU of indictment by a grand juiy 
— a step in the procedure of our criminal law of very great 
importance, because it affords, an opportunity of checking 
a prosecution not resting on sufficient grounds, and pro- 

• * The aggregate ball tendered and accepted amoanted to the large turn of £120,00e. 
If thU enormooi demand of bail could not hare been prorlded, the defendants mast 
hare been committed to prlion until their triaL The fact that they could proride raeh 
bail afforded of itself a strong testlmonj to the eonfldence of their firiends In their honour 
and character. But the amount of ball required (not at aU excessiTO, If there was to 
be a eonunittal) shows how serious a thing committal for (rial is. 
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tecting the accused from the peril of a trial. The class of 
cases, howeyer, in which such protection is most required 
— that is, those in which there is a peril of injustice 
through public clamour and popular prejudice— are pre- 
cisely the class of cases in which such protection is likelj 
to be wanting— the grand jury themselves being a popular 
tribunal, and not unlikely to partake in the prejudice, 
or feel the influence of the clamour. On this occasion 
the grand jury had the advantage of a charge from one of 
the ablest criminal judges in the country — the Recorder of 
London — who thus adverted to the case — 

" The case to which he had alladed as an exception was a charge of.ooii- 
spiraey against the directors of a joint-stock company, who were aeonsed 
of haying been guilty of various frauds, by which they had induced per- 
sons to become shareholders of the company, and to part with their money, 
with intent to defraud them. It would be quite idle to suppose the grand 
juiy were not already familiar, to a certain degree, with the case to whieh 
he had referred. It had naturally excited considerable public interest and 
some strong feeling ; bo much that it had been thought necessary by a 8upe> 
nor court to direct that, in the event of a bill being found, the indictment 
should be removed from this courts in order that the defendants might be 
tried there. He was, however, sure that whatever they might have heard in 
reference to the ease, they would confine themselves to the evidence, and 
examine it with the calmness and deliberation which almost invariably 
characterised men acting as a grand jury. It appeared from the deposi- 
tions, which were voluminous, that for many years prior to July 1865, the 
business of bill-brokers and money-dealers had been carried on in the city of 
London by the firm of Overend, Qumey, k Co., and had been exceedingly 
profitable. For four years previously, however, to July 1865, the partners 
in that firm had embarked in various undertakings and transactions wliich 
differed materially from their ordinary business, and upon these a great 
loss in the aggregate had been incurred. Notwithstanding those transac- 
tions, and the losses likely to arise or which had arisen upon them, the 
evidence of one of the accountants went to show that the ordinary business 
of the firm, which was that of bill-brokers and money-dealers, had been of 
a profitable nature up to that time, but that a large sum of money, in con- 
sequence of the exceptional transactions, as he might call them, in which 
the firm had engaged, had been locked up, and the grand jury would pro- 
bably come to the conclusion that> under the circumstances, it would have 
been almost impossible for them to have carried on the business for any 
length of time without the introduction of a vexy large amount of fresh 
capital He supposed with that view negotiations were set on foot. It 
was no doubt thought the shareholders would bring in a very large amount 
of capital, and that the old firm would be thus enabled to overcome the 
difficulties arising from the exceptional transactions in which they had 
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engageil. Oa tbs 13(ll of July 18S5, k proapectu* wu UBuad (which h» 
rewl), and in cuusequsnw of ita iwne a very large number of tbarea wu 
applied for— he thought about as manj u 224,000 — and of those 83,331 - 
were allotted to the general appUeanta, and 16,666 were retained a« part 
payment of the good-trill, whioh, aa the grand juiy would remember, wu 
££00,000, one-half being paid in caah and the remainder in ihareB of the 
company, with £15 a share credited upon them. The 16,066 ihare* at 
£15 would make £250,000, which wai to be one-hall the price of the good- 
irilL The sharee ware aUotted between the 21Ui and the 28th of July ; 
QlB limited company wu then complete, and tbe buaineaa of the old firm 
waa tnaiferred to it on the Ist of August. A deed, called a deed of 
coTenant, was referred to in the proepeotua, and that was to b« aeen at Uie 
office of the company. Suoh a deed wu accordingly prepared, and by that 
the whole buaineaa of the old firm wu to be traniferred to the limited 
company. The whole of the then aziating aiseta were alao tnuufeiredj 
and the liabilitiea, with thia exception, that the limited oompany was to be 
at liberty to rejeot any portion of the buaineaa to which they objected, and 
tlie old film guaranteed the payment of alt that appeared u aaaeta on the 
bat of the book* of the company. That wu the deed upon which the 
bnaineaa wu traoeterred. There waa, tn addition, a second deed prepared, 
and whjeb wu deaoribed u an arrangement on the baaia of the eontempo- 
raneouE indenture wbioh wu the deed of tranafer. By that second deed, 
which went far more minutely ioto matten referred to generally in the 
first deed relating to the accounts to which tiie new oompany were to be 
at liberty to object, oertain booVa were to be kept in referenee to 
•coounta which the new company refused to have anything to do with, 
and whioh were to be guaranteed by the old firm, with ao andflrtaUng 
to make good the whole amount of the various assets. That deed went 
much mure partionlsriy into the nature of the transactions than tlie 
oQier. It appeared the old firm, beaidea the ordinary business of bill- 
brokera and noney-dealera, bad entered into exceptional transactions, 
advancing largo sums of money on securitiea of ahipping and railway 
•haiea; and in oonsequenee of moneys advanced to the oontraotors by whicii 
(hose railways were to be constructed, a sum alittle above £1,000,000 wu 
locked up on those Tarioustransacliona. That wu previous to the transfer, 
kod no donbt it had been then ascertained that a large amount would be 
loat As against that £4,000,000 there was a sum of above £1,000,000, 
which stood to the credit of the partnera in the old firm, and which they 
had not for some yean previously to the transfer been in the habit of 
dividing. It wu agreed that the £1,000,000 should be set, in the fint 
instance, agaiost the £1,000,000 of bad or doubtful debts, whioh would 
reduoa the amount to about £3,000,000. It wu further proved that the 
ram of £250,000, one-half Uie amount of goodwill, wu to be alao set 
■gainst any loss that might accrue on the excepted aooounts, while upon the 
£250,000 worth of good-will shares the new oompany wu to have a liea, 
ind any money arising from the ealea of the shares wu to be tranaferred 
to the exoeptad accounts. Bo Uiat £1,000,000 stood to the oredit of the 
>ld firm in the private ledger, and £500,000, either la oath or sharei, wm 
iIh to be plMed to their credit, and there wu the piioe to b« allowed tot 
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the value of the premioee in which the bueineae hAd been previously con* 
ducted, and whioh appeared to have been £26,000. It did not aeem to 
have been contemplated at that time that there would be a total loes on the 
debts, nor was there ; but any dividends that might be obtained on the 
£4,000,000 would have to be set off against that amount^ and for anything 
beyond whioh was not discharged the new company would have nothing to 
look to but the guarantee of the partners of the old firm, who were pos- 
sessed of very large private estates, likely to realise a very considerable 
sum. That seemed to have been the transaction between the parties at 
the time of the transfer; and he called the attention of the grand jury to 
the second deed, asking them, as mercantile men, to pay particular atten- 
tion to it^ because part of the evidence arose from the fact that only one 
deed was referred to in the prospectus, and that was placed in the hands of 
the solicttors, to be shown to persons desiring information in reference 
to the company. It did not appear there was any great curiosity to 
know the contents of the deed ; but there was evidence that one person 
did go to the office of the solicitors and look at the deed, and his statement 
was that, if he had known there was a second deed, he should not have 
become an applicant for shares. He supposed the witness meant that 
if he had thought a deed had been concealed from him, the circum- 
stance would have excited suspicion in his mind. It appeared to 
him (the Becorder), he conf^fwed, that the legal effect of the second 
deed was very much the same as the first. There was a further pro- 
vision in the second deed, and that was rather in favour of the share* 
holders, because it limited the time in which the excepted accounts were 
to be held in suspense, and the partners in the old firm were bound to 
make good the deficiency in a certain period of time; but the effect of 
both deeds was, that the shareholders were to have the guarantee of the 
partners in the old firm, and the security they gave was the value of their 
private estate& The business was then carried on by the new company, 
and so far the transfer seemed to have succeeded that they were enabled 
to retain the greater portion of the business carried on by the previous 
firm. They did not appear to have engaged in any exceptional trans^ 
actions, such as had caused the ruin, as he might call it, of the old firm. 
In the old business, a sum of £76,000,000 was turned over in a single 
year, and during the nine months of the limited company's existence, 
between £60,000,000 and £60,000,000 was turned over. According to 
evidence on the depositions, that would naturally be a business which, 
if conducted with ordinary skill and prudence, would result in a large 
amount of profit. But those profits upon a business which had reached 
an almost startling amount had been swallowed up, and, in point of fact, 
no profit at all was realised. He supposed the times were not then favour- 
able for conducting such undertakings, and probably no time could have 
been worse for realising securities. The business was carried on for nine 
months, and in May 1866 the limited company stopped payment. Various 
inquiries were set on foot, accountants were employed both in the interest 
of Ihe shareholden and d the creditors of the new company, a large sum 
had been spent with the view to a fuU Investigation, which had been going 
on ever since, and it was only towards the end of the past year that thia^ 
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charga of > crimiDftl ootupinor wu prefemd «f[*iiut Uis diraoton, TIm 
inutwdukte ohm of the stopjiaga o( the new oompuiy appcArad to bk** 
aiiMii from t dronnutuico whioh on* wm iorpriMd had not been fbreuen 
«t the tine of the origiokl Hirangement. The jurj would remember Uut 
the new oompuiy had to look to the pri*itte eet&te* ot the difiarent 
monher* of the old Arm for makiDg np any loea whioh might be nutuned 
from the realintion of the MHti tb*t were to be truuferred, «od in order 
to provide for lome of the loaaee that had been Boatained the partnen in 
the old firm oommenced lelliDg their eitatsa. The momctit that waa done 
the credit ot the new company uemed to have been affected, and tour 
■BontlH after that no leei a sum than £4,000,000 wu withdrawn from the 
depodta of the firm. It wai stated in evidence that that waa the imme- 
diate MUM et the atoppage, and the knowledge that tbe lota had been 
aueh aa to render it neoeaaaiy for tbe partnera to aell their private eatataa 
in ordCT to meet that deficiene;, reaulted m an utter Iom of oonfidenea in 
the oompanj. It would not be necessary for bim (the Beoorder] to go into 
tlis details, k great deal of the evidence turned upon long and Intricate 
wooaDta; and ths only way in wbioh bs was likaly to be able to aadst 
them in the inveatlgation waa to call their attention to the charge itsslf, 
the nature of the svidenoe generally, and to atate what he believed to be 
the principle* of law by whioh they should be guided. The charge agaltict 
the defsDdaats was cot that they had been guilty of nflgligenco or oar*- 
lessnsM by whioh the shareholdera or any of them had been misled, bat 
whethsr they had been guilt; of a conspiracy to induce penona to 
become sharehoidart with the view of defrauding them of their money. 
Tliat was the charge which the proaeoutor would have to make out. 
T)>«re was first the general evidence as to the efl'eet ot the aeoond deed not 
referred to in the proapeetna, and not bid before tbe penona who propoaed 
to beoome ahareholdert. Whether tliat waa material or not would depend 
very much on the construction the grand jury, as mercantile men, might 
put upon It, and that men like themselvsa would be likely to put upon 
it if both deeda had been laid before the publie. What they had to oon- 
■ider was, whether it intended to eetabUah a prtatd /adt case in support d 
the charge. They would probably look at it with the care and intelligence 
they were aooustomed to exerdae at mercantile men, but what struck him 
was the probable effect ou the mind of an intending shareholder, and ha 
thought mora particular attention was called to the exoepted accounts in 
the aeoond deed than in the Gut. The aeoond circumstance to whidl 
their attention would ba called would be the tact of the large amount 
«t loea austained by the old firm, and they would have to oonaider 
whether the directon were juatified in stating that the transfer of the 
businett^ with a price of £600,000 paid for good-will, was likdy to pro- 
docs, in the words of the prospectus, 'highly remunerative returns.' 
When he *aid justified in coming to tiiat oonclusion, Ihey mutt come 
to a conclusion much more unfavounbla than that in order to tupport a 
.criminal chargat Tliey mast be tatitfied, not only Uiat they were not 
juatified in eoming to that oonduaion, but that they did not believe the 
it a t ement in the prospectus ibat it waa likely to produce 'highly remuner- 
ative return*.' In order to lapport the criminal charge, (he question was 
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whether in that statement they alleged what they knew to be untrue, and 
did ao with a fraudulent intention. Coming to the effect of the Iobms that 
had been sustained, they would have to consider whether those loosest 
arising from the excepted accounts, were such as to render it almost im- 
possible that they could be counterbalanced by any assets that could be 
produced. They would look carefully at all the evidence on that subject. 
It was not because a thing had turned out unfortunately, and there had 
been an immense loss, that they would come to the condusioo that the 
directors contemplated that loss in the first instance. One or two circum- 
stances would be placed before them as to statements made by some of 
the directors not long before the transfer of the business. There were 
•ome letters in which some of the directors, writing not long before the 
elosing of the concern, spoke of the business being canied on satis^- 
torily, and that no serious losses had been sustained ; but the main por- 
tion of the charge was not the manner in which the business was carried 
on, but the fraud in its inception — ^namely, in inducing persons to become 
shareholders. What they would have mainly to direct their attention to 
was the prospectus, which was rather bare in details than otherwise. 
Certainly, the immense application there was for shares might have pro- 
ceeded from the almost universal confidence among the mercantile public 
in the concern, which had been carried on for a great many years, snd 
which was about to be transferred, and from the reputation of the profits 
arising from it. In referring the losses to the circumstances relied on in 
making good the charge, a good deal of that would depend on the evidence 
of the accounts. He ought also to call their attention to certain facts in 
the case which were undisputed, and which tended to rebut the charge 
brought against the directors. Undoubtedly, as to the three directors 
who had been partners in the old firm, they seemed to have had a considerable 
object in the formation of the new company, because it was the only chance 
they had of retrieving the losses they had previously incurred. It could 
hardly be doubted that whether it would produce any ultimate benefit to 
them would depend on the new company coming out prosperously ; but 
with respect to the three other defendauts and the director who died, they 
embarked very large sums in the concern, and the grand jury would have to 
say how far that removed the suspicion that they could have been influenced 
by fraudulent motives in inducing others to become partners in an under- 
taking in which they themselves had advanced large sums of money. Mr 
Gibb, the director who had since died, took 1000 shares, paying calls of 
£15 per share, amounting in all to £16,000, and learing his estate liable, in 
addition, for £35,000, the amount of further calls that might be made in 
the course of the liquidation. Mr Ford Barclay took 1000 shares, paying 
£15 a share on allotments, and two calls of £10 each afterwards, making 
£35,000, and he stall remained liable for another £15,000, if that should 
become necessary, in order to satisfy the creditors of the limited company. 
Mr Gordon took 200 shares; Mr Rennie took originally 500 — 800 for him- 
self and 200 for a firm in which he was a partner — ^but he gave up 09 of 
them in order to satisfy the public applicants for shares, and he held to 
the last the shares wldch he had taken for himself and his partner. All 
the rest of the four directors likewise retained to the last the shares they 
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had taken on the formation of the oonoern. That^ no doabt^ waa a chxnim- 
■tanoe the grand juiy were bound to oonaider in coming to a oondusion on 
this matter. He did not think there was any other point upon which he need 
addreoa them. He had told them the specific charge, and they must be 
satisfied, not only that the defendants had been guilty of carelessness or of 
negligence, not only that something had been done by them to justify 
civil suits being commenced against them in order to make their estates 
liable^ but they must be convinced that they had been guilty of direct 
fraud, and that the object of that fraud was to induce persons to become 
shareholders with the intention of defrauding them of the moneys they 
cmight embark in the company. Looking at the whole of the evidence, 
.fiivoorable and unfavourable, it was for them to say whether a j)rMn4/acce 
case had been made out sufficient to justify a conviction, or to justify the 
defendants being put upon their trial." 

It was generally understood, and will, it is conceived, be 
apparent from the tenor of the charge, admirably unim- 
passioned and impartial as it was, that its tendency was 
to a dismissal of the biU^ and, at all events, it strongly 
pointed to a more calm and dispassionate consideration of 
it than the public excitement at the moment appeared to 
have allowed ; and as the depositions disclosed the fact 
that the Vice-Chancellor had acquitted the defendants of 
any intention to defraud, no one can doubt that the tone 
of the Becorder ought to have led the grand jury to dis- 
miss the bill Under circumstances of extraordinary ex- 
citement, however, they found the bill of indictment which 
had been preferred, and the trial of which it is now pro- 
posed to report. 

Previous to that, however, it is necessary, in the history 
of the case, to mention that an application was made to 
the Court of Queen's Bench to remove the indictment 
into that court for trial, which would have the effect of 
securing a little salutary delay, affording time for public 
excitement to cool down, and also removing the case to a 
higher area, or to a calmer and clearer atmosphere than of 
the central criminal laws. The affidavit upon which the 
application was made stated — 

** That in the course of the investigation of the charge^ before the Lord 
Mayor, accounts of an exceedingly Toluminous and complicated character 
were discussed, and a great number of questions arose requiring for their 
solution familiaiity with mercantile, banking, and financial affidrs, and 
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that it wu iwWDtiil tlwt ths cm* •honUI b« til«d befura • ipMlal Jury, 
whoM wrrioM oould not ba obtained unttm th« writ of eertierati wu 
p-anted. Tha affidavit farther •Utcd that qaaatioDi ot law of dlSoultj 
w>r« likelj to ariae, add, among othsn, qusatiuDi at to the cunatruotkni of 
the proq>eetua inued by the defandanla, and the deed* exeeuted upon Um 
tnnsfer of the bminoaa of the old firm to the new oompaoj'. That upon 
the healing of Uie aammona, it wia contended tor the proaaeution that one 
of the deeda prepared for the tmuferot the bu aii ieaa had been fraudnlently 
ooneealed, and that the efbet of the deed concealed waa to cwt on the 
limited eompany liabilitiee which were not diacloaed by Uu dead refvivd 
to in the proapectoa, and anbrnitted to the inopection. Tlie aAdarit alatad 
that the drfcodanle were adviaed and believed that npoa the tn« «oa- 
BtnictioD of the two deeda, there waa no aabataotial diflovnoe between 
them aa la the liabilitiBa impoeed oa the new oompanj, and that the aeeonil 
deed ooDtained no more than the detaOa of the aimigenMrt deerribed la 
the deed nibiDitted (or th« inqieelion of the poblie^ n« aOdarU wast 

preeeot at tlw inqnixy brfon the Lofd Kayor, and atatad that it waa iu- 
porbmt that the caae aht-nld be tried before a apeebl Jury to eeenre * fair 
and iDputial tmL" 

Upnt tboe materiiK tlw Lord Chief-Joitioe obterved, 
aa to a dnage of WMu; that — 

aliialia ty« Mwrt, rHMarf 
imlk*eitg4flm>dmm 

Tlie writ waa aceocdioglr onkrad to be UHWd. 

Thai tlie caae itood tor bial in the Court ot Qneen'f 
BadL 

But here anae a pnetical difficult vfakfa at ooee 3bU' 
tnt«d the defects gf our Kpiesa of cziminal proeedmc, and 
threv a rfron? Ikht oa the keal aad the bkoI eveotaof 

hj tiie 
aopeikr 
^ ctmvie- 

7iv«er 

dj to be 
IS direct 
oitj. Si 
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fail in a fair and important trial, and hence some anxiety 
was felt as to the question of costs. 

If indeed the shareholders, as a body, or even any large 
number of them, had taken any interest in the prosecution, 
there would have been no difficulty, if indeed the legal 
principle, that parties interested may combine to support 
legal proceedings, applies to criminal prosecutions — as to 
which, indeed, there may be some doubt, the theory of law 
being that, in criminal prosecutions, the public at large 
are interested, and no individuals more so than the gene- 
ral body of the community.* Practically, however, there 
would probably have been no great difficulty if the body 
of the. shareholders had approved of the prosecution, or 
taken an interest in it. But then they did not approve of 
it, and took no interest in it; at all events, no interest 
sufficient to induce them to come forward to support it. 

An attempt was made to elicit their support by means 
of subscription, but in vain. And now arose the anomaly 
of a criminal prosecution professedly instituted on behalf 
of the public, and in the name of the Crown as representing 
the public; and in which, nevertheless, the public, and 
even that portion of the public who were more nearly in- 
terested, really took no interest, and which they declined 
to support. It was afterwards remarked by the Lord 
Chief- Justice of England that the case had deepened in 
his mind the impression now amounting to a conviction, 
that our system of criminal procedure, which left the con- 
duct of prosecutions in the hands of private individuals, 
was more indefensible, and that a public prosecutor was 
necessary to the due administration of justice, either, on the 

* The offence of nudntenanee is committed where partiei not interested conspire to 
institute or resist legal proceedings ; Imt In civil proceedings, it is not committed where 
the parties have an interest, and it is probable that a subscription to defend a person 
prosecuted might be legal, if it were fkrom an honest sense of justice, and only to secure 
the accused a definite legal assistance. But combinations to support prosecutions have, 
it Is manifest^ a dangerous tendency to pr^ndice the accused ; and it is doubtfhl how 
ftur the excuse of interest could be set up by individuals, In prosecutions, where the 
whole community are supposed to be equally interested, and where the Crown is the 
guardian of public Justice, and will, it is presumed, take up a prosecution if it be a 
proper one. In the present ease, however, probably shareholders might have sub- 
scribed. 
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one hand, in order to prevent an improper proeecation from 
being proceeded with; or, on the other hand, to insure 
that a proper prosecution should be* properly conducted. In 
this instance, after the case was over, the Lord Chief- Jus* 
tice declared his conviction that it was an improper prose- 
cution, at all events as against the new directors — an 
opinion which apparently involves, in logical consistency, 
the same view as to the others (for reasons already ex- 
plained) ; and, at all events, it was manifest that if they 
had not been included, their testimony must have cleared 
the others, which, perhaps, was the reason why they were 
included and indicted, in order to exclude their evidence. 
Beyond all doubt — ^as it has now been declared on the high- 
est authority on such a question, the Lord Chief- Justice of 
England — it was, as it had been instituted, an improper 
and unjustifiable prosecution. And, as idready observed, it 
had been instituted in defiance of the declared opinion of a 
Chancery Judge. No wonder, therefore, that the share- 
holders took no interest in it, and would not support it 

Under these circumstances, however, the attorney who 
had hitherto conducted the case for the prosecution actually 
applied to the Crown to take it up I It need hardly be 
said that the Crown declined to do anything of the kind, 
or to have anything to do with such an improper prose- 
cution. And the matter having been mentioned in the 
House of Commons, the Prime Minister fully upheld and 
adhered to this resolution, and enforced it by some obser- 
vations which appeared to command the assent of the 
House, and certainly commanded the approval of the great 
body of the community. 

The prosecutor, then, as a last resource, betook himself 
to the Court of Chancery, the very court in which he and 
other shareholders had civil proceedings pending, and 
before the very judge who had publicly declared his 
opinion that there had been no fraudulent intention on the 
part of the directors, an opinion which was of course fatal 
to any legal proceedings, civil or criminal. Such an 
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audacious application was of coarse utterly unsuccessful. 
It was made in the first instance, indeed, before the Chief 
Clerk, who, however, referred the matter to Vice-chan- 
cellor Malins, who refused the application. 

Shortly before the trial was expected to come on, the 
prosecutor's attorney applied by summons in the matter of 
Overend, Oumey, & Co., that the costs of the criminal 
prosecution against the directors should be paid by the 
official liquidators out of the assets of the company. The 
matter came before the Chief Clerk of Vice-Chancellor 
Malins, and was attended on the part of Messrs Harding 
and Turquand, the official liquidators, who opposed the 
application on the part of the^shareholders. 

The summons was on the part of '' Adam Thom, a 
shareholder," and it ran thus — 

" That, it appearing that John Heniy Gurney, Heniy Bdmtind Qomey, 
Bobert Birkbeck, Henry Ford Barclay, Henry Qeorge Gordon, and William 
Bennie, directors of the said company, have been guilty of offenoee in rela- 
tion to the company, for which they are criminally responsible, and in 
respect of which the said John Henry Gumey, Heniy Edmond Gumey, 
Bobert Birkbeck, Henry Ford Barclay, Geoige Henry Gk)xdon, and WU- 
Bam Benniei, stand indicted to take their trial, the CSourt doth direct that 
Bobert Palmer Harding and William Turquand, the liquidators of the said 
company, do conduct the prosecution for such offences, and that Messrs 
Lewis and Lewis, the present solicitors representing the Crown, be con- 
tinued such solicitors, and that the costs and expenses of the applicant in 
the said prosecution up to the present time, and of this application, and of 
the said liquidators in the said prosecution, be paid out of the assets of 
jbhe said company." 

The Chief Clerk at once excepted to the wording of the 
summons, in which it was made to appear that the parties 
were guilty of the offence. It was an application for funds 
to prosecute, and the first part of the summons alleged that 
they were guilty. The summons, he thought, should be 
amended. And it was so amended. 

The attorney, in support of his application, urged 
that " it was just the case in which the assets of the com- 
pany should be applied to the prosecution. It was cer- 
tainly a case of very great importance, involving almost 
national interests, and it could not be expected that Dr 
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Thorn could furnish the means for the prosecution." He, 
however, failed to show this, and when the Chief Clerk asked 
if he had any cases in support of the application, he referred 
to none which appeared to the Chief Clerk satisfactoiy. 
The Chief Clerk inquired whether the application was 
backed by the shareholders generally. To which the answer 
of the attorney was, " that he appeared for a share' 
holder^ Dr Thorn, and had a right to make an applica- 
tion.'' That is, for a single shareholder. He could not 
get one other shareholder to sanction the prosecution. 
And no wonder I Yet, he said, '' he had a right, under the 
Act, to appear for a shareholder or creditor. He could 
not conceive a case of greater importance than the present 
The matter had been before the shareholders, and a true 
bill had been found. An application was made to the 
Home 0£B[ce, and the case went before the House of Com- 
mons, and Mr Gladstone said it was a matter for the 
shareholders." A highly sensible observation surely I It 
certainly was a matter of, he might say, national import- 
ance. But the Chief Clerk said, " Perhaps the shareholders 
as a body might not feel disposed to spend any more 
money." To this it was answered, that the question was, 
under the Act of Parliament, for the judge and not for the 
shareholders to decide. What the shareholders thought 
about it was plain, for an attorney, on their behalf, said he 
certainly should oppose the application. In the result, the 
Chief Clerk intimated that it was a case of so much import- 
ance that he should refer it to the Vice-chancellor. It waa 
accordingly so referred, and the Vice-chancellor dismissed 
the application. 

In order to meet the difficulty thus arising from the 
want of funds to conduct the prosecution, it was proposed 
that the prosecutor should conduct it in person ; but this 
would have been contrary to the settled practice of supe- 
rior criminal courts, and contrary to convenience and 
public policy, as it would tend to mix up the functions 
of prosecutor, advocate, and witness. Hence it has been 

F 
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held that a prosecutor condactiDg his case in person, and 
who is to be examined as a witness in snpport of the in- 
dictment, has no right to address the jury as counsel'*' 
And in a criminal case a party has no right to confound 
the function of witness and advocate. 

And although in criminal courts it is the practice for 
barristers to plead without the intervention of attorneys, 
and taking their instructions only from their clients, this 
has never been usual except in cases of prisoners, who may 
not have funds to instruct attorneys ; and in the time of 
Lord Campbell it was pronounced by the Court of Queen's 
Bench more convenient for the satisfactory administration 
of justice that the ordinary practice of instructing counsel 

• B«x V. Briee, 2 Barnwall and Aldenon'a Eeports, '806 ; Bex «. MUne, S Ibid., 006. 
▲ad 8«« 1 Chitt7*8 Bep., 602 ; Arcbbold's.Ortmlnal Pleading, 86 ; Bex «. Arnold, 7 Stata 
Trials ; Dickinson's Qoartor Sessions, 122, citing Bex «. Btoddart, before Lord Tenter* 
den, who revised to allow the prosecntor to appear in person as adTOcate. On that occa- 
sion Lord Tenterden said, addressing the prosecutor :— *' If it be toot intention to address 
the Jnrj, it is a coarse which you will not be permitted to parsae. It has been deter- 
mined by all the Judges of the Coart of King's Bench, with the concurrence of many of tha 
other Judges, that a prosecution by indictment is not, in point of law, the suit of an indl- 
Tidual. If an indiyidual seeks redress, his course is to bring an action. If, instead of 
Ihat couTM, he thinks fit to put the law in motion In the name of the Crown for the sake 
of public Justice, it is not his suit, but the suit of the Crown. Where a person, therefore^ 
ehooses to proceed bj indictment, he has no right to address the Juiy, unless he be a 
gentleman of the bar. That opinion has boen solemnly prononnoed by all the Judges of 
the Court of King's Bench. We have at every assizes prosecutions instituted certainly 
by private individnals, in which the name of the sovereign la used ; but in none of them 
b it ever thought that the person prosecuting has a right to address the Jury. The 
oourse taken on any occasion of a criminal prosecution is where there are depositions 
that the Judge refors to them, and examines the witnesses according to the depositions. 
Where there are no depositions, it has been usual for the Judge to consult the person 
prosecuting as to the manner of bringing his case before the court, and as to the wit- 
nesses proper to be examined. That is the course of proceeding I mean to adopt on tha 
present occasion." That, however, was a simple case of libel, and it Is obvious that it 
would never be applicable to a complicated case such as the present The attempt on 
the part of the Judge to conduct the case by examining the witnesses from the deposi- 
tions would have been perfectly idle and impracticable. Bven in ordinary cases, as 
eveiy one is aware who has ever attended the assises. Judges are in the habit of handing 
down depositions to counsel to conduct the prosecutions in cases where counsel have not 
been instmoted ; and have often made remonstrances against their being placed in the 
position either of resorting to that coarse, or of having to attempt the impracticable task 
of examining the witnesses while trying the case^— in otbor words, being oounsrt for tha 
prosecution, at the same time that (in theory ct law) the Judges in the absence of coun- 
sel, is oountel for the aoetued. And certainly it has always been an invariable rule, 
slthsr la a eivU or a criminal case, that a party cannot aet as cmnsst and also b9 
examined as ioitnet$. And in this case the prosecutor was a witness. A person who 
conducts a cause as advocate cannot be examined as a witness therein ; sad if he is so 
exsained, thoOourt will granta new trial on that ground. (IHuui «. Paokwood* 1 B. 0. 
Bep., 812; 11 Jur., 242~£rle, J., a P. ; Stones v. Bacon, 4 DowL A L., 386; 1 B. 0. 
Bspk, tl8 ; 18 Law J., Q. B., 82 ; U Jvx„ 44-Pattssoii» J.) 
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throngh attorneys should prevail.* Certainly there would 
be manifest impropriety in a case of such magnitude as 
the present being brought into court without proper pro- 
fessional assistance. 

In consequence of an intimation by the Lord Chief- 
Justice that he should not allow the prosecutor to conduct 
the case in person, and the refusal by the Government to 
undertake the case^ a discussion took place in Parliament 
upon the subject, which has great interest as part of the 
history of the case. A member of the House of Commons 
(Mr Eykyn) first asked a question on the subject. 

** Mr Eykyn asked the Secretary of State for the Home Department 
whether, in refuaing to undertake the further proaecntion in the case of 
Begina v. the Directprs of Overend, Gumey, & Co. (Limited), and also 
refusing to f uiwh a sum not. exceeding £5000 towards the cost of that 
proaeoution, he was aware that the directors had been committed by the 
Lord Mayor of London to take their trial upon a charge of conspiriDg to 
defraud the public of £8,000,000 sterling, and a private individual bound 
over in £5000 to prosecute the law with effect ; that a grand jury of mer- 
chants had found a true bill, and that the Lord Chief-Justice had ordered 
the directors to find sureties for £10,000 each to appear; whether the law 
officers of the Crown had advised such refusal, and on what grounds ; and 
whether the law incapacitated the prosecutor from appearing in person ; 
and, if so, who was responsible for the prosecution of the case on the tiial 
and the due administration of public justice f" 

To this the Secretary of State (Mr Bruce) made the fol- 
lowing reply — 

" I was aware of the facts referred to in the question of the hon. gentle- 
man. I must say I did not consult the law officers upon this occasion, but 
I did bring the matter before the Cabinet, where it received due con- 
sideration, and the Cabinet were of opinion that there was nothing in the 
circumstances of this case to distinguish it from ordinary cases of fraud, 
where the prosecution must be conducted by the sufferers themselves. 
The only precedent that I know of was that of the British Bank, the pro- 
secution of which was undertaken at the cost of the Government, and that 
was regarded not so much as a precedent to be followed as an example to 
be avoided. From time to time similar applications have been made to 
the Government, and all have received the same reply. During the last 
term, an application was made to Government to furnish the costs and 
nndertake the prosecution of the directors of the Leeds Bank. That 
application was also refused. StUl leas can the Government undertake to 
lomish a contribution towards a prosecution, the conduct of which does 

* Doe k Bennett v. HAle, U Queen's Bench Reports. 
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not rwt in their own hands. I am aware it is said that there is an inoon* 
aiatenqy on the part of the Gk>yemment in this matter, and that they acted 
▼ery differently in the Rachel case. But that case waa entirely different. 
The question at stake in the Rachel case waa whether the Judge of the 
Sheriff's Courts when sitting in a Criminal Courts had properly exercised 
his jurisdiction ; and on the decision in that case rested the legality of 
many previous decisions, so that the matter was of great public interest. 
Hy hon. friend asks me whether the law incapacitates the prosecutor from 
appearing in person. The prosecutor has power in civil oases to appear, 
but the Lord Chief-Justice has laid it down to be the rule and practice of 
the Courts that prosecutors in criminal cases should not appear in person. 
With respect to the question as to who Ib responsible for the prosecution 
of the case on the trial, I can only answer that this case rests exactly on 
the same footing as other cases. Cases of this kind are extremely rare. 
But this IB not the occasion for entering upon the question whether cases 
of this sort should be prosecuted by the Qovemment. All I can say is, 
that it IB not the practice. The (Government, after mature consideration 
of the subject, did not believe that the circumstances of this case fur* 
nished sufficient reason for an exception to the general rule." 

Mr Eykyn upon this gave notice that he would call the 
attention of the House to the Bubjeci 

Another hon. member (Mr Fawcett) asked whether there 
was any law to prevent a solicitor from appearing ? To 
this Mr Bruce replied that he believed there was no law, 
but he did not undertake to say what was the practice of 
the Courts. In certain cases he knew there was a rule that 
barristers alone should be heard.* 

On a subsequent day a discussion on the subject took 
place, in consequence of some observations by the hon. 
member (Mr Eykyn) who had first brought the subject 
before the House, and in which he rather entered into the 
merits of the case, and made other remarks of a general 
character. He said — 

"In the year 1865-66, the Stock-Exchange Committee'had permitted com 
panics, whose aggregate capital amounted to £84,700,000, to come before 
the public, the whole of which were in liquidation within the following 
year. Under these circumstances it was clear that the initiation of these 
companies ought not to be left under the sole control and supervision of the 
Sto<^ Exchange. The effects upon public morality of cases of this kind 
were most deleterious, and they created a most unfovourable impression 
abroad. The matter had passed through an ordeal which rendered it 
imperatively necessary that all proceedings in reference to it should be 

* rid€ amU, p. 81 
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conducted by the Qoyemment, and not left in the hands of private indi- 
▼idoale. Dr Thorn had abeady expended all the money he could spare in 
condaeting thia proeecution, and an application he had made to the Trea- 
■ary for aaaiBtanoe had been rejected. The Lord Chief-Justice of the 
Queen's Bench had stated during the day that he must decline to hear Dr 
Thorn otherwise than by counsel ; and therefore, when the case came on 
to-morrow, unless the (Government took the matter up, the prosecution 
must of necessity fall through. The case rested now entirely with the 
Lord Chief-Justice, with the Qovemment, whom he regarded as distinctly 
responsible for the issue, and with public opinion ; and if the prosecution 
were allowed to drop, it might be truly said that there was one law for the 
rich and another for the poor. In most other countries there was a public 
prosecutor, and Lord Brougham and other eminent legal authorities had 
suggested that such an officer should be appointed in this country. A 
former Qovenmient had not hesitated to direct its law officers to prosecute 
in the case of the British Bank, and he did not see where the difficulty lay 
In following the same course in the present case. The outlay in that pro- 
eeoution might have been great, but the effect in commercial circles was 
such that it was money well laid out. The Lord Mayor had investigated 
the case for seven days, and had committed the defendants for trial. A 
jury of merchants had confirmed this course, and if the prosecution were 
not consunmiated, it would be almost a scandal upon the Gk>vemment." 

Other hon. members remonstrated forcibly against a 
discussion which tended to prejudice the fair trial of the 
casa Thus Mr Fothergill, who spoke with more effect as 
being a shareholder^ had the manliness and generosity to 
speak as follows — 

" He could not agree with the hon. gentleman that those who went into 
this concern, hoping to make large gains, but who made instead great losses, 
were to come to that house and ask them to supply the funds of the 
country to carry on a prosecution which was the result of their own angry 
feeling. He spoke on this occasion as a sufferer, for, contrary to his usual 
habits, he took 100 shares in the company, whereby he had sustained a loss 
of £4,000. He had consequently taken a great deal of pains to understand 
the case, and if he thought he had been defrauded, he would have been one 
of the first to commence such a prosecution. He had not, however, as a 
shareholder, done what other shareholders had attempted to do-— namely, 
to repudiate the debts of the company. Of one thing he was certain, that 
if thai attempt had tueouded, theg woM have heard nothing of ihU proeeeu' 
ikm. The reason why this daim wa« now made toot on account of ihe 
magnitiftdi qfthe cperaUon and the dieappointment of thoee who took part in 
it, but he did not see why the case on these grounds called for any ezoep- 
tlMial legislation. He was not acquainted with the defendants except in 
the ordinaiy course of business. He had, however, trusted them in the 
burinew transactions of many years with vast amounts, and he might have 
been plundered to almoet any extent^ but he had always found their honour 
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perfect This had, to his mind, too maoh of the character of a TindietiTe 
prosecution, and was only to be explained by the injustice and cruelly 
incident to angry disappointment ; he therefore protested against the pro- 
posal that the money for canying it on should come out of the pockets of 
the iax-payers." 

And in the same spirit another hon. member (Dr Dal- 
rymple) said — 

" He also llad been no small loser by the company, but he wmld neUhit 
defimt^ them, nor would he, on the other hand, ateiet in mpplying mtUeriaU 
for the opening tpeech of a proeeetUing counsel on the eve of a greeU trUU, 
There had been too many sensational articles in a portion of the Press on 
the case, but he had not expected that an opportunity of raising a sensa* 
tional discussion on this question would have been made in the House of 
Commons. That was, at any rate, the effect of the discusrion raised that 
night. He had had a life-long acquaintance with the gentlemen concerned, 
and his opinion was, that the prosecutor had no claim to ask for the public 
money to carry on this prosecution. Dr Thorn had appealed to the share> 
holders for money to cany it on, and whether the money had been other- 
wise spent upon the case, or whether they had not responded to Dr Thom'i 
ealls, in either event he had no claim upon the public funds. If after the 
trial it should appear that there had been a default of public justice, that 
would be the time to raise the grave question of the appointment of a 
public prosecutor." 

Another hon. member, however (Mr Fawcett), was not 
deterred by these admirable observations from entering still 
more warmly into the merits of the casa He said — 

" He denied that the demand for this prosecution arose from any vindiC' 
tive feeling. The strongest plea for it was, that justice to those who were 
accused demanded a fair trial. Here were men of great name— almost of 
historic character and of European reputation — accused of a terrible crime. 
That was the prosecution in the case of the British Bank, and he had heard 
it remarked by commercial men, that no expenditure bad prodaceda more 
salutary result than that which occurred in that case, because it proved 
that the Government were ready to prosecute men, however high their 
position, who had committed fraud against the public. The right hon. 
gentleman said that this was not an exceptional case. From that state- 
ment he emphatically differed. In an ordinary and simple case, where no 
counsel appeared for the prosecution, the judge would look over the depo- 
sitions, or hand them over to a barrister ; but, from the nature of thia 
case, it was impossible for the judge to take that course in the present 
instance. He would say, in conclusion, that no one could exaggerate the 
mischief which the break-down of this trial would occasion. The course 
which the Gk)vemment proposed to pursue would cause a public distrust 
in the administration of the law, because people would say that if the sum 
involved was small, some £5 or £10, the accused would have been brought 
to justice, but when millions of money were concerned, then the ac o nsed 
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Mcaped altogether from trial He iroBted that in the interests of British 
eomnoieree, and the national reputationy the aocused might be declared not 
gnilty, but he believed that it would be regarded as a great failure of 
Jufftioe and a national scandal if, for want of a public prosecutor, the trial 
entirely fbll to the ground." 

Happily it did not fall to the ground ; but what ii it 
had ? It was strange that it did not occur to the hon. mem- 
ber to consider that, if there were any difficulty, it arose 
from its being the belief of the shareholders that there had 
been no/raud; or, at all events, from the absence of any 
such real and general belief that they had been defrauded, 
as could induce them to take part in the prosecution. And 
it was strange that he did not remember that the Vice- 
chancellor had declared that there was no actual or inten- 
tional fraud, and had also determined that there was not even 
equitable fraud ; a decision which, a few weeks afterwards, 
was affirmed by the Lord Chancellor. Of course, under 
such circumstances, it would have been monstrous for the 
(Government to take up a prosecution utterly untenable. 
They declined to do so, and the Home Secretary said — 

** He fully admitted the nignitade of the iasne to be tried to*moiToir 
In its bearing on the eommereial morality of the conntnr, bat the qnettioa 
«B% whether the QoTemment was exceptionally to find the proaeeotioa 
vlth fuids. With one exception, the Crown had nerer interfered in thes* 
proeeeataoBi. That was the ene of the Royal British Bank. Since thai 
time tlMre had been three Teiy remarkable cases of aUeged eommerdal 
frand withoat any interference on the part of the Ooremment. In the easo 
of the Boyal British Bank, the coat incaned was £20,000. That was ia 
1857. Was it meant to be said that since that time there had not been greil 
com mmia l franda qneading deep disaster on aU sides^ and causing enor^ 
BUHM losses to bolh rich and poor? Were not these cases entitled, on a fidr 
eoasidetation of eommeteial morality, to the interference of the Oorem- 
aeat as wett as this case f The Goremment was bound to act on som* 
definite prindpleu If the Honse was dissatisfied with the prsetice of tho 
Qof e r nm ent^ they ought long ago to hare raised this qnestion. ThsM 
had been eases of groM misrepresentation, cases of frsndolent dividends, 
eiast of the giossgst breaches of honesty and commercial morality, and oa 
aA oeestton, exeept the one r e f s i ie d to, had the Ooremment contributed 
to the expenses of the proseention ; and eren in that ease, npon a codM* 
erstioa of the whole fseta, the SeCTetary of State, who directed the p roas 
cation, was of opinion that the covrse then taken shonid not be repeated. 
Certainly when aa apfdieation was made Ust year in a somewhat similar 
hit pvedeemsor ia oAee refowd to takepirt in the pmsimtiMi. 
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This was not a time to raise the question whether there ought to be a 
public prosecutor. There 'might be great authorities — ^perhaps there might 
be a preponderance of authority — ^in foyour of the appointment of a public 
prosecutor ; but although the question had been repeatedly raised. Par- 
liament had not thought fit to legislate on the matter. Had there been a 
public prosecutor, the course of proceeding would have been very different 
from that which the Qovemment was now asked to pursue. All the ma- 
terials would hare been submitted to a competent officer, and thoroughly 
examined into ; and that officer would have determined what course should 
be taken, with a full knowledge of all the circumstances of the case. He 
was told that in Scotland, in a case somewhat similar to this, though not 
of the same vastness, the facts which appeared very strong against the 
directors had been submitted to the Lord Advocate, who determined that 
they were not sufficient to justify a prosecution, and no prosecution wa| 
instituted. But here the Government were called upon to intervene with- 
out a knowledge of the facts of the case, because in a private prosecution, 
npon evidence taken in a few hours, the grand jury had found a true bill 
against the accused, h was quite pouible, \f the vAoU of the proeeeding$ 
from thejlrst had been nbmUted to the judgmeni qf a praetited lawyer, he 
might have been of opinion that there wae no case at alL He was notgiving 
any opinion ; he entirely applauded the conduct of those members who 
had spoken in this case and abstained from expres^ng any opinion of 
their own. But when the hon. member for Brighton asked for a contri- 
ntion of £5000 towards the expenses of this trial, it should be remem- 
bered that the Qovemment would not have the direction of the prosecu- 
tion. He was not quite clear that the course taken by the Attomey- 
Oeneral in the ease of the Royal British Bank of filing an information 
might not have been taken in ttnz case ; but no application was ever made 
to the Attorney-General to file an information ; and when Sir Richard 
Bethell was applied to in the Royal British Bank case, he stated that it was 
only after the most careful and thorough examination into all the papers 
that he was satisfied that there was a case that would justify him in un- 
dertaking it. But it was a very different thing to be asked to intervene 
at an advanced stage of the proceedings, and to give the weight of the 
(Government to this prosecution. It should also be remembered that the 
persons interested in the prosecution had ample means to conduct it. In 
that very house they had the hon. member for Merthyr, a millionaire, who, 
with another hon« gentleman, who had spoken, was a shareholder, yet both 
had determined not to contribute towards the expenses of the prosecution. 
Besides, since the prosecution in the case of the Royal British Bank, an Act 
bad passed which gave great facilities to the prosecutor. By the Act of 1857» 
incorporated with the Criminal Procedure Act of 1860, proof of these casei 
was rendered more easy, and the judge had power to give costs to the pro- 
secutor, so that he did not carry on the prosecution entirely at his own 
risk. Under all the circumstances of the ease, the Government did not 
think they were specially called upon to make this case an exception to 
the ordinary rule. If the House was discontented at the possible failure 
of justice, they should long ago have legislated so as to prevent a failure 
of justice. Was it to be contended that during the last twelve yean there 
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had not been cases of enormous mischief arising from alleged fraud ; and 
why was this case of all others to be chosen as an exception to the general 
role of Goremment interference f Was it because it stood as five to three, 
or four to two f Surely th^ must proceed on some other rule. If blame 
was due anywhere, it was to Parliament that must be attributed the mis- 
ehief arising from the want of a public prosecutor. Parliament shrunk 
from applying ^ remedy, and having done so, it seemed not fair or just to 
&Bten on the Gk>Temment a censure for refusing to bring funds and. the 
weight of their influence to bear on this special case.'' 

This view was supported by many able members. Mr 
Gilpin/ who had himself soffered from the failure of the 
company, spoke, to his honour, in the following spirited 
and generous tone. He said — 

** He should like to hare heard from the hon. member who had opened 
it what end he intended to serre by bringing this subject before the 
House. The public had not undertaken this prosecution, the Goyemment 
had not undertaken it ; a priyate individual, iigured in his own opinion^ 
took the opportunity of prosecuting those who he beliered had injured 
him. That gentleman got the offending persons committed for trial, and 
the Qovemment had nothing to do with that. And yet the Qoyemment 
were asked at this stage of a prosecution to which they were no parties to 
carry the prosecution to an end, and to what end f The hon. gentleman 
who had last spoken appeared to urge the Qoyemment to undertake the 
prosecution on behalf of certain persons who had suffered by the failure 
of Qyerend, Qumey, & Co. Let it not be supposed that he was one of 
those who had not suffered. Members of his family had been reduced to 
the brink of ruin by the failure, but those who had so suffered would not 
add a feather's weight to the humiliation and degradation and suffering 
which had attended the members of that firm. He was not acquainted 
with aU its members, but he knew the Oyerends ; he called them friends 
in the hour of their prosperity, and he should be ashamed if he hesitated 
to caU them friends in the day of their adversity. Within the last few 
days he had seen two of the persons whose conduct had been impugned ; 
and he knew that they were desirous that the trial should proceed. He 
knew that they were confident that they oould vindicate themselves. Welly 
then, let the trial be carried on by those who had conducted it hitherto. 
If they could not have carried on, they should not have instituted it, snd 
he most respectfully protested against the power of the State being em- 
ployed in a particular action. He recollected it had been so employed on 
a former occasion, in wluch it was his opinion that| after an expenditure 
of £38,000, they got hold of the wrong man.** 

A very able member of the bar, and an accomplished 
lawyer (Mr Staveley Hill), added his voice in support of the 
same view. He said — 

^He wished to add to the anthority of the right hon. gentleman the 
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Home SaereUiy any little weight hie testimony coald gire. It nerer had 
been the practice of OoTcrnment to take up a proceeding of this aort at 
the stage at which it had now arriTed. Whenever a prosecutor intended 
to call in the assistance of the QoTcmment) it wss nsnal to do so before 
going before the committing magistrate. When a priyate prosecutor had 
gone on to the eleventh hour, it was too late to call on the Ooyemment to 
take up the case." 

The head of the profession, the Attorney-General (Sir R 
P. Collier), supported the same view. He said — 

'' In the first place^ it should be borne in mind that there were two dis- 
tinct questions raised in this discussion ; one was the general question of 
the appointment of a public prosecutor, and the other the conduct of the 
Ooyemment with regard to this prosecution. As to the appointment of 
a public prosecutor, he had once or twice before expressed a strong opinion 
that such a public functionaiy was desirable, and he had seen no reason 
to change that opinion. But it must be remembered that we had no pub- 
lic prosecutor in this eountiy. The Goyernment was not a publie prose- 
eutor, the Attorney-General was not. It wss only in rare and exceptional 
eases that the Goyernment had conducted prosecutions; and here he would 
obserye that the application now made to the Goyernment was entixelj 
nnprecedented. No Goyernment had ever subsidised a prosecution. For 
a prosecutor to go to the Goyernment and say, ' Give me so much money, 
but you shall have no control over the prosecution,' was entirely without 
precedent Then came the question whether the Goyernment themselyes 
ought to have undertaken the prosecution. The principles upon which 
the Goyernment proceeded were these— first, they had reference to the 
public importance of the prosecution, and, secondly, to the probability of 
a oonyiction. In order to enable the Crown to determine whether they 
would prosecute or not, it was absolutely necessary that they should have 
the evidence before them ; and, therefore^ if Dr Thom and those who were 
oondueting the prosecution liad wished the Government to take up the 
case, they should have furnished the law officers of the Crown with all the 
information which they possessed respecting the esse, before the matter 
eame before the Lord Mayor, or else have sent the depositions afterwards. 
Keither of those courses had, however, been adopted, and the result wa% 
that the law officers of the Crown were totally without information to 
enable them to judge whether it would be desirable for them to undertake 
the prosecution or not It was impossible for the Crown to go into court 
to-morrow morning, knowing nothing of the case, and say that the prose* 
cution was now going to be conducted by the Government Therefore^ 
under these circumstances^ however much hon. memben might regret 
the absence of a public prosecutor, they must feel it was impossible for 
the Government to have pursued any other course than the one they had 
adopted in the matter." 

No one, it might have been supposed, would fiEul to see 
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the justice of these observations. And it is astonishing 
that so able a member as Sir J. Pakington should have 
failed to see it, or should have fancied that it could be just 
or reasonable that a Government should be bound to take 
up an absurd prosecution instituted in defence of the 
opinion of one of the judges of the land, and carried on 
amidst popular clamour and excitement which had confused 
the public mind. He said — 

** This vas a most important and extraordinaiy qnettion, and one wbich 
touched the interest and the honour of thia great eonntiy from one end 
to the other. The failure of this great hoose had inflicted min and 
misery throughout the length and breadth of the land. Personally, ho 
was not affected in any d^n^ee by the question, and therefore his opinion 
was free from any taint of partiality ; but he was eonyinced that if this 
prosecution were to be allowed to drop for want of funds to carry it on, a 
deep blow would be inflicted upon the laws of this country, and great dia- 
satisfaction would be felt by the public. He hoped nothing so scandalous 
would occur as a faUure of this prosecution from want of funds to cany 
it on." 

This was language which implied that there was a case 
for the prosecution, and a case which deserved and required 
a prosecution; and this was said, notwithstanding the 
Vice-Chancellor had declared that there was no fraud, and 
had decided that there was not even a charge of equitable 
fraud, and this upon a bill which stated all the charges 
that could be supported by the evidence for the prosecu* 
tion. Moreover, the case occurred when the right hon. 
gentleman himself was in office, and his Government did 
not take up the prosecution. 

Of course the friends of the defendants were only anxious 
for trial. Mr C. Buxton, in remarking upon this pecu- 
liarly painful case, said — 

" He must express the deep regret which the direetors and their friends 
would feel in the event of this prosecution not being proceeded with. They 
had been advised not to enter upon their defence before the Lord Mayor, 
in the belief that they would hare an opportunity of setting themsdres 
right with the publio on their trial. He was intimately acquainted with 
the details of the defence ; and putting aside the errors of judgment whieh 
he was afraid they had fslien into, he could confidently assert thai th^ 
were as free from aU imputation of fraud as any hon. member in th»i 
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Honae. If the defence were to be entered into, it would have an 
immense efiect upon the pablic mind, and therefore he trusted, in the 
interests of the directors, that the prosecution might go forward, in order 
tliat their honesty might be triumphantly rindicated. If the prosecution 
were to drop through, it would be by reason of the conduct of the rich 
shareholders^ who were content to express their belief of the guilt of the 
directors without contributing a penny towards the expenses of the proso- 
eution. During the prosperity of the directors, they were generally 
respected and belored, and no persons had so much reason to deplore the 
ruin of the undertaking as the multitude of those who had participated in 
their bounty." 

A sensible member (Mr Bamett) said — 

" Having heard a good deal said on both sides, he had come to the con- 
elusion that the Goyemment could not hare taken any other oourM in this 
matter than the one they had pursued, and he ftU certain thai they eovld 
not have wisely undertaken (hit proeeciUion. In the case of the Western 
Bank of Scotland, where the ruin was equally great with that resulting 
from the present case, no prosecution had been undertaken by the Govern- 
ment" 

Another member (Mr B. Fowler) said — 

** He was acquainted with four of the persons to be prosecuted, and one 
of them was one of his oldest friends, and he felt sure they never intended 
to commit fraud on the public, and that the result of the trial would vin- 
dicate their character." 

This was evidently the general feeling of the Honse, and 
in entire accordance with it The Prime Minister (Mr 
Gladstone) expressed his opinion thua The speech has 
great interest, and perhaps was one of the most important 
incidents in the history of the case — 

" The question was one of very great importance, and he trusted the 
House would believe that the Government had not acted lightly on it or 
without strong conviction. The strong and positive sasertions of the right 
hon. gentleman (Sir J. Pakington), he owned, appeared to him to be a 
little out of place when they remembered what was admitted on all hands 
— that the proper tifne for undertaking these afain on the part of the Oovem- 
ment wat at the earUeet stage of the proceedings, which happened tn the 
present ease when the right hon, baronet wat a member of the Oovemment, 
The first difficulty he felt was as to the form of this motion. The hon. 
gentleman invited the House to interfere with the discretion of the Sze- 
entive Government in the discharge of their executive functions and in 
respect to the administration of justice. The House had a rights no doubt, 
io to interfere^ but it was an extreme right, and one which was only to be 
exerdsed on the rarest possible occasions. It was, therefore, only reason* 
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able thai the Gtovemment should hare oleariy before it the motion by which 
it was intended to orerride their discretion, and that they should also hare 
the power of amending that motion and subetltnting some other issue for 
it. But how did the ease stand ! Notice of motion was given by the hon. 
member for Windsor, but as the forms of the Hoose prevented it from 
being put^ the hon. member for Brighton had snbetitated for it a motion 
for the a4Jonmment of the House, and had announced that he should 
regard the carrying of that motion as equivalent to a distinct direction to 
the Government to institute this pnMecution. That appeared to him to 
be a great aggravation of the difficulties of the case, for it was due to the 
Government, not as individuals, but to the offices they held, that they 
should enjoy the usual and ordinary freedom of seeking to vary the terms 
of motions to which they objected. As at present advised, it was not pos- 
sible for them to take a course which they believed to be opposed to the 
public interests, and to the clearest dictates of expediency. The prece- 
dent of 1857 had been appealed to, but he could not admit the authority 
of the precedent. It had not been followed up, and he believed that a 
most questionable conclusion had then been arrived at. He therefore 
claimed the right of considering this question on its merits. We had no 
public prosecutor in this country for the general class of frauds, and the 
general rule which charged the expense of criminal prosecutions on the 
public funds, did not apply to frauds. If exceptions were to be made 
to this rule, on what grounds ought they to be based ! There was first the 
moral enormity of the offence of the imputed delinquents. That, however, 
could not be alleged in the present case without gross inconsistency. 
Whatever might be said as to the magnitude of the ruin and the amount 
of the scandal in the present instance, there could be no doubt that there 
were cases of far greater and darker commercial immorality which had 
been blazoned to the world without interference on the part of Govern- 
ment It would not be, therefore, for the vindication of commercial 
morality that the Government were asked to interfere, while graver forms 
of guilt were left to pass unquestioned. The next ground upon which he 
might be called upon to prosecute was the certainty or the probability of 
a favourable result. It could not be said to be the duty of the public pro- 
secutor to take up every case, but to inquire. whether there was a fair 
probability of proving the justice of his case to the satisfaction of the 
Court. It was agreed that, if there was to be a public prosecutor, it would 
be his duty to examine every case ab iniHo, and to make up his mind 
before he took any steps to commit the Government. The motion of the 
hon. member for Windsor, which must be read like a palimpsest, under 
the more recent writing of the hon. member for Brighton, declared that a 
prosecution should be instituted, and that it should be conducted by the 
Attorney and the Solicitor-General. That might have been veiy well if 
it had been done when the right hon. baronet was a member of the 
Government. It happened, however, that, the defendants being anxious 
to secure the advocacy of the Solicitor-General, his hon. and learned 
friend had for months been engaged on their side. It was not pos- 
uble for the Government to depart from their judgment in obedience 
to an undefined, wish of the House. When thia pleasure of the 
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Home was diatiiietiy dedued, they would then take it into their deferen- 
tial eonsideration. Bat what were the Goyemment asked to do t They 
were aaked, without an examination into the probability of a lueoeaBful 
UKue^ to rush into the midat of the fray, and impose upon the State the 
responsibility of all that had been done, and all that remained to 
be done. He now came to the third ground, which appeared to hhn 
to be one of great plausibility, and that was that the parties who desired 
the {HToseeution were poor and destitute ol means to Tindioate their 
interests. But was that representation really applicable to the present 
case I The fourth and great ground alleged was that the interference of 
the Crown was desirable on account of the magnitude of the case. That 
meant that the scale of the transactions were enormous, and that the 
figures were counted by almost tens of millions. So that while a Isiger 
portion of the suffering shareholders might be persons of small or moderate 
means, a large portion also were persons of great and undoubted 
wealth. That was a consideration of the greatest importance. The 
hon. member for King's County called on them to interfere on behalf of 
poor persons who had lost their money ; but if they did interfere on behalf 
of the poor, this was not a case in which they ought to interfere. In a 
multitude of cases in the priyate walks of honourable commerce men had 
been stripped of eyery fartliing they possessed without haying the means 
of obtaining justice; but in the present ease there were numerous share- 
holders able to yindicate their interests, and yet who did not choose to do 
so, and the Qoyemment were called on to depart from their general 
rule^ and take the place of these wealthy persons. He wished, in the 
most dispsssionate numner, to Join issue on the question of the moral 
result What was wanted by some hon. members was the remoyal of 
aeandal and disgrace in all cases of the administration of justice. In 
acting in reference to that matter they looked to the future, and it was 
their business to deter and repress. How, then, would it act on the future 
prudence and self-restraint of a generation too greedy of money and too 
ready to adopt the most doubtful means of making money by placing 
their inyestments in concerns of which they know nothing, without 
choosing to go through the honest toil of industry, if such people were 
told that, when their humble competitor, who carried on a regular trader 
failed, he must take the consequences, but if they failed, the magnitude of 
the transactions of their concern would attract the attention of Parlia« 
ment, excite some beneyolent member of the House of Commons to make 
a motion on the subject, and, for their thirst for money, they would 
receiye the exceptional fayour of the State by Parliament bearing the 
expense of carrying their case to trial ? ** 

Notwithstanding some expressions of dissent on the part 
of one or two members, this speech commanded the general 
assent of the Honse ; and Mr Muntz fully expressed it when 
he made these brief concluding observations. He said — 

** They were not there to try the directors, but to disouss the resolution ol 
the hon. member for Windsor, whether Qoyemment ought to take up this 
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pvoMcation and paj a priTate BoHeitor to carry it on. Ho entirdj agreed 
with the Attomey-Qeneral that if the Qoyemment ihoold have taken vp 
the proeeention, they ought to haye done bo at the beginning. He was 
not prejudging the ease, bnt^ howeyer had the ease might be, it was too late 
for the Qoyemment to undertake the prosecution. He must give credit to 
the right hon. gentleman the First Lord of the Treasury for the remarks 
he had made; for it was well known so wealthy was this concern 
only fiye years sgo, that few hon. members would haye declined to take 
shares when they stood at 12 per cent, premium. Why, he himself had 
been ridiculed because he would have nothing to do with it At that yery 
time sayings-banks were failing, but who came forward to inyoke a prose- 
cution by the Qovemment t This was a limited liability concern ; but 
don't let them find fault with limited liability, hot rather with the oil* 
limited fools that took shares in it" 

So the discussion dropped ; and when the case came on 
for trial next day, no counsel being prepared to conduct it, 
the Lord Chief- Justice was asked to put it off until the 
next Sittings, in order that counsel might be instructed, 
which he at once assented to do, on an aflSdavit that it was 
believed that counsel would be so instructed* And accord- 
ingly, at the next Sittings in December 1869, the case came 
on for trial at Guildhall, and was conducted by counsel 
And that trial is now to be reported. 

As the evidence was in substance the same as that which 
had been adduced before the magistrates, and which has 
already been shown to be wholly insufficient to make out a 
case, it would appear to follow that the Lord Chief- Justice 
might safely have directed the jury to acquit the defend- 
ants, upon the conclusion of the evidence for the prosecu- 
tion ; and it should seem that such waa his own opinion ; 
ioT, after the verdict of acquittal was pronounced, he not 
only declared his concurrence in the verdict, but pronounced 
the prosecution, as regarded the new directors, to have 
been not only unfounded, but unjustifiable ; and, as they 
knew all that the others knew, it would appear to follow, 
that as against the others, the prosecution was equally 
unfounded, though not equally inexcusabla And thia 
also appears to have been the view of the Lord Chief- Jus- 
tice, who intimated very distinctly that a public prosecutor 
would probably ikot have instituted such a prosecntioD at 
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all ; and, of coarse, it woald have been hopelees to do so, 
if the old directors had the benefit of the evidence of the 
others, which entirely exonerated them. But although it 
appears to have been the opinion of the Lord Chief- Jus- 
tice that there was no case against any of the defendants, 
there were many reasons why he might deem it undesirable 
to direct an acquittal. In the first place, he was not asked 
to do so, except as against one of the defendants ; and upon 
particular grounds which were clearly untenable : added to 
which, it would have been invidious to have stopped the case 
only as against one, which would have appeared to imply 
that there was a case as against the others. In the next 
place, he might fairly have inferred, from, the absence of 
any such application, that the others preferred the verdict 
of a jury on the merits, rather than an acquittal directed 
by the judge, which, though equally on the merits, might 
have appeared to have gone more on the legal merits than 
the verdict of a jury probably would do. And, further, 
there is this defect, among many others, in our criminal 
procedure— that a judge has no legal potoer to direct an 
acquittal, and, in a legal sense, he can at the utmost only 
advise it He cannot, as in a civil case, direct a verdict 
to be entered ; he must take the verdict of a jury ; and 
the writer has known juries insist upon convicting, not 
only of misdemeanour, but even of felony, against the 
express direction of the judge ; and in such cases nothing 
is left but an appeal to the Crown. There were not want- 
ing symptoms among some of the jury, of the influence 
of that feeling against the accused, which was the natural 
result of three years of public clamour against them ; and 
the Lord Chief-Justice wisely preferred addressing himself 
to the reason of the jury rather than appear to interfere 
with their province and function. With what success 
he so appealed, the result showed — ^a result as remark- 
able as any which ever was witnessed in any legal pro- 
ceeding ; for a verdict of acquittal was obtained, contrary 
to the whole current of publio feeling, as it had ran for 
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three years. Bat although the Lord Chief- Justice took 
that course, it is obvious, not only from the tone of the 
summing up, but from the tenor of all his observations 
throughout the case, that he felt that there was no case. 
Some, indeed, ignorant of the previous history of the case, 
supposed that he had shown this feeling too strongly. 
But no one will think so who reflects that these gentlemen 
had been already absolved, even of equitable fraud, by the 
highest Equity Judge, and had been already acquitted of 
any actual or intentional fraud, even by the judge who 
had taken the most unfavourable view of their case. It 
was impossible, under such circumstances, that a judge 
should be able to help feeling that these gentlemen ought 
not to have been put upon their trial, or should have 
failed to do his utmost to prevent such a scandal to justice 
as would have been occasioned by their conviction. 
Moreover, it should be borne in mind that, although the 
Lord Chief- Justice was aware of these previous judicial 
acquittals, he knew that in all probability the jury were 
not. The prosecutor would not put in the Chancery pro- 
ceedings, on which their acquittal would have appeared, 
and the defendants could not put them in — as, in law, an 
acquittal in Chancery is no bar to an indictment,^ though, 

* It if a mit between partlcalar pwrtles ; wherees,'u Lord Tenterden pointed out !n m 
case already cited (at p. 82), a criminal proeecation ii at the Boit of the Crown ; lo 
that the proceedings would be totally different It is to be obserred that an answer in 
Chancezy, thongh it might be pat in on the part of the prosecution, could not be put in 
tox the defence ; as no one, of course, can put in his own statement. And the prosecutor 
was desirous of putting in the affidarits made by the defendants, thongh not their 
answers, which tibey desired to hare put in, as containing their whole defence. On the 
other hand, it would hare been unfair to allow the afBdarits or answers to be put in 
without the whole of the proceedings, and the Lord Chief- Justice declined to allow it ; 
consequently no part of the proceedings were put in. It has been seen that in the soit 
In Ghancezy, on the part of the shareholders against the directors, tibe charges made 
were, that the directors knew the firm to be insolrent, and did not disclose the second 
deed, and no more was alleged on the present trial ; yet both the Vice-Chancellor and 
the Lord Chancellor held that those charges did not amount eren to equitable fraud, and 
declared that there was no actual or intentional fraud. And though the Vice-ChanceUor 
held that there was some ground for equitable relief; the Lord Chancellor reversed his 
decree. It is true the Lord Chancellor said there might or might not be some case of 
equitable firaud on the part of any particular shareholder ; but this must hare meant on 
some other grounds than those stated, and which were the same as those alleged and 
prored in the prosecution. It only remains to add, by way of explaoatlon, that thongh 
at law firandnlent suppression may be an element in a case of frand, it is only so when It 
is part of a potUire misrepresentation. 

G 
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of course, it is morally conclusive ; for if there had been 
no equitable fraud, there could have been no legal fraud, 
civil or criminal. This probably was the first time in our 
legal history that men who had been absolved in Chancery 
from all imputation of fraud, even in 2di equitable sense, 
were put upon their trial for criminal fraud. The verdict 
of the j^ry only confirmed an acquittal already pronounced 
in the highest equitable tribunal of the realm ; and the 
enthusiasm with which the verdict was received showed 
that it was in entire ac<;ordance with pubUc opinion. 



A KEPORT 



Of THX GABB OF 



THE QUEEN v. GURNEY AND OTHERS. 

BRFOBBTBS • 

LORD CHIEF-JUSTICE OP ENGLAND ,• 

IN TBE COURT OP QUEEN'S BENCH, GUILDHALL, 

Decxkber 13, 1869.t 



Ikdiotmskt. — ^The jurors for onr Ladj the Qaeen, 
upon their oath, present that, before the oommission of 
the offence hereinafter in this count mentioned, cer- 
tain persons — Heniy Edmund Gumey, Samuel Gur- 
ney, David Ward Chapman, and Bobert Birkbeck — 
carried on the business of bill-brokers and money-dealers 
at No. 65 Lombard Street, in the city of London, under 
the style or firm of Overend, Gumey, <fe Co., and at the 
time of the commission of the offence hereinafter men- 
tioned, were unable to pay their creditors and to meet 
their debts, liabilities, and engagements, and which said 
firm of Orerend, Gumey, k Co. is hereinafter named and 
referred to in the prospectus, and false statement herein- 

* ffir Alexander Cockbwm. 

t BkoMAlUalad iiln«4aji» from the 18th to the 81d Deeember. 
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after set fortL And the jarors aforesaid, upon their oath 
aforesaid^ do further present that at the time of the com- 
mission of the offence hereinafter in this count mentioned, 
the said Henry Edmund Gumey, Henry Ford Barclay, 
John Henry Gumey, the said Eobert Birkbeck, Harry 
(Jeorge Gordon, and William Bennie, were directors of a 
certain public company — ^to wit, of a company called Over- 
end, Gurney, & Co. (Limited). And the jurors aforesaid, 
upon their oath aforesaid, do further present that the said 
Henry Edmund Gumey, John Henry Gumey, Bobert 
Birkbeck, Henry Ford Barclay, Henry George Gordon, 
and William Bennie, being such directors of the said 
public company, and whilst they were such directors, and 
well knowing the premises in this count mentioned, on the 
12th day of July 1865, within the jurisdiction of the said 
Central Criminal Court, unlawfully and with intent to induce 
and persuade divers of the liege subjects of our said Lady 
the Queen to the jurors aforesaid unknown, not then ascer 
tained by them — to wit, all such of the said liege subjects 
as should be induced so to do by a belief in the truth of a 
statement and account next hereinafter mentioned — ^to be- 
come and be shareholders in the said public company, did 
make, circulate, and publish a certain false written state- 
ment, purporting to be a prospectus of the said company 
called Overend, Gurney, & Co. (Limited), of and relating 
to the affairs of the said company, and which said written 
statement then and there was and is in the words and 
figures following ; that is to say — " Capital, £5,000,000 in 
100,000 shares of £50 each, of which it is not intended to 
call up more than £15 per shara Deposit on applica- 
tion, £2 per share; £5 per share on allotment; £4 per 
share on the 15th September, and the same on the 15th 
November. 

" The company is formed for the purpose of carrying into 
effect an arrangement which has been made for the pur- 
chase from Messrs Overend, Gumey, & Co. of their long 
established business as bill-brokers and money-dealers, and 
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of the premises in which the business is condacted ; the 
consideration for the good-will being £500,000, one-half 
being paid in cash, and the remainder in shares of the 
company, with £15 per share credited thereon: terms 
which, in the opinion of the directors, cannot fail to insure 
a highly remunerative return to the shareholders. The 
business will be handed over to the new company on 
the 1st August next, the vendors guaranteeing the com- 
pany against any loss on the assets and liabilities trans- 
ferred. 

'' Three of the members of the present firm have consented 
to join the Board of the new company, in which they will 
also retain a large pecuniary interest. Two of them — Mr 
Henry Edmund Gumey and Mr Bobert Birkbeck — ^will also 
occupy the position of managing directors, and undertake the 
general conduct of the business. The ordinary business of 
the company will, under this arrangement, be carried on 
as heretofore, with the advantage of the co-operation of 
the Board of Directors, who also propose to retain the 
valuable services of the existing staff of the present estab- 
lishment The directors will give their zealous attention 
to the cultivation of business of a first-class character only, 
it being their conviction that they will thus most effectually 
promote the prosperity of the company, and the permanent 
interests of the shareholders. Copies of the company's 
memorandum and articles of association, as well as of the 
deed of covenant, in relation to the transfer of the business, 
can be inspected at the offices of the solicitors of the com- 
pany.'' 

And which said written statement then and there was 
false in certain material particulars, as they the said Henry 
Edmund Gumey, John Henry Gumey, Bpbert Birkbeck, 
Henry Ford Barclay, Harry George Gordon, and William 
Bennie, when they so made, circulated, and published the 
same as aforesaid, well knew — that is to say, in the material 
particulars following, namely : 

It was therein falsely stated that it was not intended 
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^-^meaning that the said directors di the said Overend, 
Gumey, <fc Co. (Limited) did not intend — ^to call up more 
than £15 per shs^e upon the shares of the said company 
ealled Overend, Gnmey, & Go. (Limited). 

That the consideration for the good-will of the said firm 
of Overend, Gumey, & Co. being £500,000, one-half being 
paid in cash, and the remainder in shares of the said Over- 
end, Gumey, & Co. (Limited), with £15 per share credited 
thereon, were terms which, in the opinion of the said 
directors, could not fail to insure a highly remunerative 
return to the said shareholders in the said Overend^ Gumey, 
ft Co. (Limited). 

That the business of the said firm of Overend," Gumey, 
& Co. would be handed over to the new company — 
meaning the said Overend, Gurney, & Co. (Limited)^n 
the 1st day of August then next, the vendors — that is to 
say, the said Samuel Gumey, Henry Edmund Gurney, 
David Ward Chapman, and Robert Birkbeck — guar- 
anteeing the said company of Overend, Gurney, & Co. 
(Limited) i^ainst any loss on the assets and liabilities 
transferred. 

Th^t the said Henry Edmund Gumey and Bobert Birk- 
beck would also retain a large pecuniary interest in the 
said company of Overend, Gumey, & Co. (Limited). 

That copies of the said last-mentioned company s me- 
morandum and articles of association, as well as of the 
deed of cotenaat in relation to the transfer of the business, 
could be inspected at the offices of the solicitors of the said 
company ; whereas, in truth and in fact, it was not tme 
tht^ it was not intended to call up more than £15 per 
share upon the shares of the said company called Overend, 
Gumey, & Co. (Limited), for, in truth and in fact, the 
said call of £15 per share upon the shares of the said com- 
pany was not then sufficient to pay the then existing 
liabilities of the said company called Overend, Gumey, & 
Co., which then amounted to the sum of £3,000,000, over 
and above their a^eeta. 
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And whereas, in tmth and in fact, the consideration for 
the good-will of the said firm of Overend, Gnrney, & Co, 
being £500,000, one-half being paid in cash, and the re* 
mainder in shares of the said company, with £15 per share 
credited thereon, were not terms which conld insure a 
highly remuneratiye retnm to the shareholders, for, in 
tmth and in fact, the payment by the said shareholders 
of £250,000 to the members of the said firm of Overend, 
Gamey, & Co., and the issue of the said shares, with £15 
per share credited thereon, would have been a payment to 
them without any valuable consideration, and would have 
been unremunerative to the said shareholders by reason of 
the want of such consideration. 

And whereas, in truth and in fact, the said vendors — ^to 
wit, the said Samuel Gurney, Henry Edmund Gurney, 
David Ward Chapman, and Bobert Birkbeck—- could not 
guarantee the said company of Overend, Gurney, & Co. 
(Limited) against any loss on the assets and liabilities 
transferred by the said vendors, for, in tmth and in fact, 
there had been and then was an existing loss on the said 
assets and liabilities of the said vendors to an amount ex- 
ceeding £3,000,000. 

And whereas, in tmth and in fact, the said Henry 
Edmund Gumey and Bobert Birkbeck had not then any 
pecuniary interest to retain, and could not and did not 
retain any such interest in the said company of Overend, 
Gurney, & Co. (Limited), but, on the contrary, thereof 
had incurred, as partners in the said firm of Overend, 
Gumey, & Co., large liabilities, and were then indebted 
in large sums of money to the said company of Over- 
end, Gumey, k Co. (Limited) — ^to wit, to the amount of 
£3,000,000. 

And whereas, in tmth and in fact, the deed of covenant 
mentioned and referred to in the said prospectus, and ten- 
dered for the inspection of intended shareholders in the 
said company of Overend, Gurney, & Co. (Limited), was not 
|he only deed of covenant which had been prepared ; and, 
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in fact, another deed of covenant and arrangement, bearing 
even date therewith, was then prepared, containing other 
covenants and stipulations than those contained in the said 
deed of covenant referred to in the said prospectus, and 
containing covenants and stipulations adverse to the in- 
terests of the said intended shareholders in the said verend, 
Gumey, & Co. (Limited), a£ they, the said Henry Edmund 
Gurney^ John Henry Gumey, Eobert Birkbeck, Henry 
Ford Barclay, Harry George Gordon, and William 
Bennie, then and there well knew, against the form of 
the statute in such case made and provided,* and against 
the peace of our said Lady the Queen, her crown, and 
dignity. 

Second Count — ^And the jurors aforesaid, upon their 
oath aforesaid, do further present that, before the com- 
mission of the oiSence hereinafter in this count mentioned, 
the said Samuel Gumey, Henry Edmund Gumey, David 
Ward Chapman, and Bobert Birkbeck, carried on the 
business of bill-brokers and money-dealers, at No. 65 Lom- 
bard Street, in the city of London, under the style or firm 
of verend, Gurney, & Co., and before and at the time of 
the commission of the said offence, had contracted and 
agreed with the said Henry Edmund Gumey, John Henry 
Gurney, Bobert Birkbeck, Henry Ford Barclay, Harry 
George Gordon, and William Bennie, for the sale of the 
said business, and for the formation of a company, to be 
called Overend, Gumey, & Co. (Limited), they, the said 
Samuel Gurney, Henry Edmund Gumey, David Ward 
Chapman, and Bobert Birkbeck, then, at the time they so 
contracted and agreed, as aforesaid, being unable to pay 
their creditors, and to meet their debts, liabilities, and 

* The statute here referred to, and on which this and the fire following coonts were 
framed, is the 24 A 25 Vict cap. 90, 8. 84 : Whosoever, being a director, manager, or 
pablic officer of any bod/ corporate, or public company, shall make, circulate, or publish, 
or concur in making any written statement or account which he shall know to be false 
in any material particular, with intent to deceiTe or defraud any member, shareholder, 
or creditor of such body or company, or with intent to induce any person to become a 
shareholder or partner therein, or to intrust or adrance any property to such body, or to 
enter into any security for its benefit, shall be guilty pf a misdemeanour. The following 
five counts merely Taried the ohaxge upon these sereral intents. 
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engagements ; and which said firm of Overend, Omney, 
& Co. is named and referred to in the false statement and 
prospectus hereinbefore in the first count of this indict- 
ment set forth, and hereinafter in this count referred to. 
N And that at the time of the commission of the offence, here- 

inafter in this count mentioned, the said Henry E<lmund 
Gumey, John Henry Gumey, Kobert Birkbeck, Henry 
Ford Barclay, Harry George Gordon, and William Kennie, 
were directors of a certain public company — to wit, of a 
company called Overend, Gumey, & Co. (Limited). And 
the jurors aforesaid, upon their oath aforesaid, do further 
present that the said Henry Edmund Gumey, John Henry 
Gumey, Kobert Birkbeck, Henry Pord Barclay, Harry 
George Gordon, and William Rennie, being such directors 
of the said public company, and whilst they were such 
directors, and well knowing the premises in this count, 
mentioned on the 12th day of July in the year aforesaid, 
within the jurisdiction of the said Central Criminal Court, 
unlawfully, and with intent to induce divers persons — to 
wit, persons being customers of the said firm of Overend, 
Gumey, & Co., ignorant of the real pecuniary condition of 
the said firm, and ignorant of the real pecuniary condition 
of the said public company called Overend, Gumey, & Co. 
(Limited), and all such other persons as could be induced 
so to do by the false statement next hereinafter mentioned 
— to^ intrast the moneys and property of the said several 
persons to the said public company, unlawfully did make, 
circulate, and publish a certain false written statement, 
purporting to be a prospectus of the said public company, 
and to be a statement of and relating to the affairs of the 
said company — ^to wit, the written statement mentioned and 
set forth in the first count of this indictment — and which 
said written statement then and there was false in certain 
material particulars, as they, the said Henry Edmund 
Gumey, John Henry Gumey, Eobert Birkbeck, Henry 
Pord Barclay, Harry George Gordon, and William 
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Benme, when they so made, circulated, and published 
the same, as aforesaid, well knew — that, is to say, in the 
material particulars following.* Whereas, in truth and 
in fact^ it was not true that it was not intended to call 
up more than £15 per share upon the shares of the said 
company called Overend, Gumeyi & Co. (Limited), &c. 
(as before). 

Third Count. — Same as the second, except in stating the 
intent thus : — Unlawfully and with intent to induce divers 
persons — to wit, persons being customers of the said firm 
of Overend, Gurney, & Co., and ignorant of the real pecu- 
niary condition of the said firm, and of the said public 
company called Overend, Gurney, & Co. (Limited), and all 
such other persons as could be induced so to do by the 
false statement next hereinafter mentioned — to advance 
the moneys and property of the said several persons to the 
said pubUc company. 

Fourth Count. — Same as before, only stating the in- 
tent thus : — ^UnlawfuUy and with intent to induce divers 
persons — to wit, persons being customers of the said firm 
of Overend, Gurney, & Co., and ignorant of the real pecu- 
niary condition of the said firm and of the said public 
company called Overend, Gurney, & Co. (Limited), 
and all such other persons as could be induced so to 
do by the false statement next hereinafter mentioned 
— ^to become and be shareholders in the said public com- 
pany. 

Fifth Count. — Same as before, except in stating the 
intent thus : — Unlawfully and with intent to induce divers 
persons— to wit, persons being customers of the said firm of 
Overend, Gurney, & Co., and ignorant of the real pecuni- 
ary condition of the said firm ipd of the said public com- 
pany called Overend, Gurney, & Co. (Limited), and all 
such other persons as could be induced so to do by the 
false statement next hereinafter mentioned — ^to intrust 

• Setting out the mn« puUcvlan m before. 
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the moneys and property of the said Bereral peraona to the 
said public company. 

Sixth Count. — Same as before, except in stating the 
intent thus : — TTnlawfoUy and with intent to induce direra 
peraons — to wit, persona being customers of the said firm 
of Orerend, Gumey , & Co. , and ignorant of the real pecuni- 
ary condition of the said firm and of the said public com- 
pany called Orerend, Qurney, & Co. (Limited), and all 
such other persons as could be induced so to do by the 
false eatement next hereinafter mentioned — ^to advance the 
moneys and property of the said several persons to the etdd 
pnblio company. 

Seventh Count* — And the jurors aforesaid, upon theit 
oath aforesaid, do farther present that, before the commis- 
sion of the offence hereinafter in this count mentioned, 
certain persons — to wit, Samuel Gnmey, Henty Edmund 
Gomey, David Ward Chapman, aud Robert Birkbeck — 
carried on the business of bill-brokers and money-dealers, 
at No. 65 Lombard Street, in the city of London, under the 
style or firm of Orerend, Gumey, &Co., and, at the time of 
the commission of the offence hereinafter mentioned, were 
unable to pay their creditors, aud to meet their debts, 
liabilities, and engagements ; and which said firm of 
Overend, Gumey, & Co. is hereinafter named and referred 
to in the prospectus of the public company called Orerend, 
Gumey, & Co. (Limited), hereinafter set forth. And the 
jurors aforesaid, upon their oath aforesaid, do further pre- 
sent that, at the time of the commission of the offence 
hereinafter in this count mentioned, Henry £dmund Gnr- 
ney, John Henry Gumey, Robert Birkbeck, Henry Ford 
Barclay, Harry Geoi^e Gordon, and William Bonnie, had 
contracted and agreed with the said Samuel Gumey, 
Henry Edmund Gumey, David Ward Chapman, and 
Robert Birkbeck, for the purchase ot the said bosineflB of 
Overend, Gumey, & Co., and for the transfer (tf all the 

• Tkl* tat tk* (sUmiiic asati v<n iar eaatflittf. 
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assets and liabilities of the last-mentioned firm to a pnblic 
company to be called Overend, Gumey, & Co. (Limited), 
of which last-mentioned company they, the said Henry 
Edmnnd Gurney, John Henry Gurney, Robert Birkbeck, 
Henry Ford Barclay, Harry George Gordon, and William 
Bennie, were to be directors. And the jurors aforesaid, 
upon their oath aforesaid, do further present that the said 
Henry Edmund Gumey, John Henry Gumey, Robert 
Birkbeck, Henry Ford Barclay, Harry Gteorge Gordon, 
William Rennie, and divers other persons, whose names 
to the jurors aforesaid are unknown, well knowing the 
premises, on the 1st day of July, in the year of our Lord 
1865, within the jurisdiction of the Central Criminal Court, 
unlawfully and wickedly, and with intent to deceive and 
defraud, did conspire, combine, confederate, and agree 
together to make, circulate, and publish a certain false 
written statement of and relating to the affairs of a certain 
public company — to wit the said company called Overend, 
Gumey, & Co. (Limited), with intent to induce and persuade 
divers of the liege subjects of our said Lady the Queen, to 
the jurors aforesaid unknown, and not then ascertained by 
them, the said Henry Edmund Gumey, John Henry Gur- 
ney, Robert Birkbeck, Henry Ford Barclay, Harry George 
Gordon, and William Rennie — ^to wit, all such of the liege 
subjects as should be induced so to do, by a belief in the 
truth of the said statement and account — to become and be 
shareholders in the said public company. And the jurors 
aforesaid, upon their oath aforesaid, do further present 
that the said Henry Edmund Gumey, John Henry Gur- 
ney, Robert Birkbeck, Henry Ford Barclay, Harry George 
Gordon, and William Rennie, in pursuance of the said un- 
lawful conspiracy, combination, confederation, and agree- 
ment, did make, circulate, and publish a certain false written 
statement, purporting to be a prospectus of the said public 
company called Overend, Gurney, & Co. (Limited), of and 
relating to the affiiirs of the said company, ai^d which said 
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written statement then and there was and is as follows — 
that is to say (setting it ont as before) ; and which said 
written statement then and there was false in certain 
material particulars, as they, the said Henry Edmund 
Gumey, John Henry Gnrney, Kobert Birkbeck, Henry 
Ford Barclay, Harry Gteorge Gtordon, and William 
Bennie then and there well knew — ^that is to say, in the 
material particulars following; that is to say, &o. (as 
before). 

Eighth Count — Same as before, except in stating the 
intent: — Unlawfully and wickedly, and with intent to 
deceive and defraud, did conspire, combine, confederate, 
and agree together to make, circulate, and publish a 
certain false written statement of and belonging to the 
affairs of a certain public company — ^to wit, the said com- 
pany called Overend, Gumey, & Co. (Limited) — ^with 
intent to induce divers persons — ^to wit, persons being 
customers of the said firm of Overend, Gumey, & Co., 
and ignorant of the real pecuniary condition of the said 
firm, and of the said public company called Overend, 
Gumey, & Co. (Limited), and all such other persons as 
could be induced so to do by the false statement next 
hereinafter mentioned — to intmst the moneys and pro- 
perty of the said several persons to the said public com- 
pany. 

Ninih Count — Same as before, except in stating the 
intent : — Unlawfully and wickedly, and with intent to 
deceive and defraud, did conspire, combine, confederate, 
and agree together to make, circulate, and publish a 
certain false written statement of and relating to the 
affairs of a certain public company — to wit, the said com- 
pany called Overend, Gumey, & Co. (Limited) — with 
intent to induce divers persons — to wit, persons being 
customers of the said firm of Overend, Gurney, & Co., 
and ignorant of the real pecuniary condition of the said 
firm, and of the said public company called Overend,' 
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said Henry Edmund Gurney, John Henry Gumey, Robert 
Birkbeck, Henry Ford Barclay, Harry George Qt)rdon, 
and William Rennie, could prevail by the false state- 
ments aforesaid, so to do to become shareholders in the 
said public company, and to intrust the property of 
the said persons to the said public company, against 
the peace of our said Lady the Queen^ her crown, and 
dignity. 

Eighteenth Count. — And the jurors aforesaid, upon their 
oath aforesaid, do further present that the said Hetiry 
Edmund Gurney, John Henry Gumey, Robert Birkbeck, 
Henry Ford Barclay, Harry Gwrge Gordon, and William 
Rennie, afterwards — to wit, on the said 12th day of July in 
the year aforesaid, within the jurisdiction of the said court, 
together with divers other evil-disposed persons — unlawfully 
did conspire, combine, confederate, and agree, by divers 
false pretences, and by divers artful and subtle means, 
stratagems, and devices, to obtain and acquire to themselves 
of and from one Adam Thom divers of the moneys of the 
said Adam Thom to a large amount— to wit, to the amount 
of £900— and to cheat and defraud him of the same; 
against the peace of our Lady the Queen, her crown, and 
dignity. 

Nineteenth Count. — And the jurors aforesaid, upon their 
oath aforesaid, do further present that the said Henry 
Edmund Gurney, John Henry Gurney, Robert Birkbeck, 
Henry Ford Barclay, Harry George Gordon, and William 
Rennie, afterwards— to wit, on the said 12th day of July in 
the year aforesaid, and within the jurisdiction of the said 
court — unlawfully did conspire, combine, confederate, and 
agree, with divers other evil- disposed persons (whose names 
to the jm'ors aforesaid are unknown), by divers artful and 
subtle means, stratagems, and devices, to obtain and acquire 
to themselves of and from one Adam Thom divers of the 
moneys of the said Adam Thom to a large amount — to wit, 
to the amount of £900— and to cheat and defraud him of 
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the same, against the peace of our said Lady the Queen, her 
crown, and dignity. 

IkoerUteth Count — Same as eighteenth, substituting 
" Thomas Clark, of £600." 

Twenty-first Count. — Same as nineteenth/ substituting 
" Thomas Ckrk, of £600." 

Twenty-second Count — Same as eighteenth, substituting 
" Charles Beard, of £1800." 

Twenfy-third Count — Same as nineteenth, substituting 
" Charles Beard, of £1800." 

Twenty-fourih Count — Same as eighteenthi substituting 
" William Peek, of £30,000." 

Ttoenhf-fifth Count — Same as nineteenth, substituting 
" William Peek, of £30,000." 

Twenty-eixth Count — Same as eighteenth, substituting 
" Richard Bridgman Barrow, of £3000." 

Twenty-aevenih Cotmt — Same as nineteenth, substitute 
ing " Richard Bridgman Barrow, of £3000." 

Twenty-eighth Count — Same as eighteenth, substituting 
'• John Holme, of £1800." 

Twenty-ninth Count. — Same as nineteenth, substituting 
" John Hohne, of £1800." 

Thirtieih Count. — Same as eighteenth, substituting 
" Edward N. O'Reilly, of £900." 

Thirty-first Count — Same as nineteenth, substituting 
" Edward N.jaReilly, of £900." 

Thirty-second Count — ^And the jurors aforesaid, upon 
their oath aforesaid, do further present that the said Henry 
Edmund Gumey, John Henry Gumey, Robert Birkbeck, 
Henry Ford Barclay, Harry Gteorge Glordon, and William 
Rennie, at the time of the commission of the offence here- 
inafter mentioned, were directors of a certain public com- 
pany — to wit, a company called and known as Overend, 
Gumey, & Co. (limited) — ^and had before then contracted 
and agreed to purchase of and from one Samuel Gumey 
and others a certun business carried on by the said Samuel 

H 
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Gurney and others as bill-brokers and money-dealers, and 
which said business, at the time of the said contract and 
agreement, was of no valae ; and the said Samael Gomey 
and others then were unable to pay their debts, liabilities, 
and engagements in respect to such business. And the 
jurors aforesaid, upon their oath aforesaid, do further pre- 
sent that the said Henry Edmund Gurney, John Henry 
Gurney, Robert Birkbeck, Henry Ford Barclay, Harry 
George (Gordon, and William Bennie, contriving and in- 
tending to make it appear to all such persons as should be 
willing to purchase shares in the said public company, that 
the pecuniary affairs of the said company were in a proeh 
perous condition, and that the said business so carried on 
by the said Samuel Gurney and others was a solvent and 
prosperous business, and intended to deceive, prejudice, and 
defraud such persons as should become shareholders in the 
said public company, on the said 12th day of July in the 
year aforesaid, unlawfully and wickedly did conspire, com- 
bine, confederate, and agree together to make, publish, and 
circulate a certain false statement of and concerning the 
said business so carried on by the said Samuel Gurney and 
others, and of and concerning the pecuniary position and 
affairs of the said public company. And unlawfully, know- 
ingly, and with intent to deceive, injure, impoverish, and 
aggrieve such persons as should be willing to become pur- 
chasers of the shares in the said public company, falsely to 
pretend to the said persons that it was not necessary to call 
up more than £15 upon each of the said shares : That the 
pecuniary affairs of the said business so carried on by the 
said Samuel Gurney and others then were in a proq)erous 
condition: That the said business of the said Samuel 
Gurney and others was then of the value of £500,000, and 
that three ot the members of the said firm of Samuel 
Gurney and others had consented to join the Board of the 
said public company, in which they would also retain a 
lai^ pecuniaiy interest And the jurors aforesaid, upon 
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their oath aforesaid, do further present that the said Henry 
Edmand Gamey, John Henry Gomey, Bohert Birkbeck 
Henry Ford Barclay, Harry George Gordon, and Willianoi 
Bennie, in porsoanQe of the said unlawful conspiracy, com- 
bination, confederacy, and agreement, did, by the said false 
statement, and false pretences, cause and induce one Adam 
Thom to purchase divers, to wit, 60 shares in the said 
public company, and one Thomas Clark to purchase divers, 
to wit, 40 shares in the said public company, and one 
Charles Beard to purchase divers, to wit, 120 shares in the 
said public company, and one William Peek to purchase 
divers, to wit, 2000 shares in the said public company, and 
one Bichard Bridgman Barrow to purchase divers, to wit, 
200 shares in the said public company, and one John 
Holme to purchase divers, to wit, 120 shares in the said 
public company, and one Edward N. 0*Beilly to pur- 
chase divers, to wit, 60 shares in the said public com- 
pany, with intent to injure, impoverish, deceive, and 
aggrieve the said Adam Thom, Thomas Clark, Charles 
Beard, William Peek, Bichard Bridgman Barrow, John 
Holme, and Edward N. O'Beilly, respectively : Whereas, 
in truth and in fact, it was then necessary to call up 
more than £15 upon each of the said shares, for, in truth 
and in fact, the said public company was then indebted 
to divers persons to a large amount — ^to wit, to the 
amount of £3,000,000 over and above their assets : And 
whereas, in truth and in fact, the pecuniary affairs of 
the said business so carried on by the said Samuel Gumey 
and others were not then in a prosperous condition, but, 
on the contrary thereof, were in an insolvent state: And 
whereas, in truth and in &ct, the said business of the said 
Samuel Gumey and othars was not then of the value of 
£500,000, nor was the same of any value, but, on the con- 
trary thereof, was involved in debt to an amount greatly 
exceeding the assets thereof : And whereas, in truth and 
in {act» the said three members of the said firm of Samuel 



1 
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Gumey and others had not a kige pecuniary interest to 
retain in the said public company, and, on the contrary 
thereof, were then largely indebted to the same. 
The defendants pleaded not guilty. 



Mr Ejsnealy and Mr Macrae Moib conducted the case 
for the prosecution. 

Sir John Colebidqe, 8.G., Mr Hawkins, Mr Serjeant 
Ballantine, and Mr J. 0. Mathew were for the defend- 
ants Messrs Gumey and Birkbeck. 

Sir John KARflT,AKE and Mr LEoaARD were for the 
defendant Mr (Gordon. 

Mr Mellish, Mr Serjeant Parry, and Mr M« Wil- 
liams were for the defendant Mr Barclay. 

Mr GiFFARD and Mr B. Gardyn were for the defendant 
Mr Bennia 

Mr Eenealy, in opening the case, stated that the first 
six counts contained a charge of conspiracy to induce 
persons to become shareholders in a certain company by 
publishing and circulating a false prospectua There were 
other counts for conq)iracy to obtain money, and gener- 
ally, for conspiracy to cheat and defraud* He likened 
the case to that of the South Sea schema, and said the 
defendants were charged with having conspired together 
to rob the public of £3,000,000. The case for the prose- 
cution, as he opened it^ appeared to resolve itself into this : 
That the transfer had been entered into when the vendors, 
the members of the old firm, were known to be inastateof 
insolvency, so that itwas in contemplationof bankruptcy. He 
opened no misstatements on the prospectus, but d wdt almost 
entirely on the alleged insolvency of the firm, and on a ocnn- 
bination to dispose of the businesS| knowing of the insol- 
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vency.* He cited ibe law on conspiracy, as laid down by 
Lord Ellenborongh in the case of De Berenger^f who was 
charged, with Lord Cochrane and others, with endeavour- 
ing to raise the price of stock by false romours. He said — 

" The offence of oonspiraey* genUemen, ii an offence eoMMting in the 
wicked concerts contrivance, and oombination of individuals to effect some 
public or private injury or mischief ; that contrivance and that combina- 
tion ia not to be collected, nor la it practicable in the course of human 
affiurs to collect it, from the mouths of the parties assembled for the pur> 
pose of communication, but from the actings and conduct of the several 
parties as they may appear generally to conspire and conduce to the same 
wicked end and purpose ; and if it appears to you, from the aotings and 
conduct of these parties, that they entertained the same common purpose 
of mischief, and that they have, by their several aotings, combined and 
coK>perated to the e£focting that same wicked purpose, that is sufficient to 
bring home the imputation of the crime charged against the parties ; there- 
fore the prosecutors need not show that they have met in common counsel, 
or even that they have seen one another before, if their acting shows they 
were influenced by one common purpose of mischief, and aimed at the 
production of the same malignant end and effact. Suppose persons jointly 
chaiged in an indictment with the breaking of a house are found on dif- 
ferent sides of the same house, besetting and endeavouring to enter it at 
the same time, you need not show that they had actually met and pre- 
viously contrived the plan of this joint robbery. The unity of their con- 
duct proves their joint contrivance and concert to aocompliah the same 
end, thou£^ indeed, this is a case where personal presence at the acts 
done renders all intendment of the peisonal concert of the actors unneces- 
sary. The same rules which apply to the offence of conspiracy as a mis- 



* As to thiiy vide aimte, p. 6. AMnmlng the aUofed insolrenqr, jet if Che business was 
proHtable, and werth the pnrehase-oioney, quart whether there was anj case f The 
•asets were Inunateriali except as to the security or sofllcieney of any guarantee of their 
value (for it was a sale of business, not of assets)^ and <ia< would be mattCT of contract, 
prednding any question of fraud, except fraud in indudx^ parties to enter into it. But 
no fraud was imputed, except in not disclosing an allured insolvency, the real fluste 
being known to all the dbreUtn. But if solvency of the vendors were material, it would 
be solven<7 indnding all their assets, private as well as partnership. Tet the case was 
pointed m^nly at a supposed insolvency of the firm, arising out of a deficiency of 
partnenhip assets. Altogether, It was extreme^ obscure what the case for the proseoa- 
tton really was, but it is believed that the above is a correct statement of Its effect. 

t Bex «. De Berenger, S M. A 8. No one disputed the abore. But it has always 
been held that there must be unlawftU means used In any conspiracy, and, in a oon- 
spiracy to cheat and defrmud, some fraudulent means (Bex «. Steward, 1 Adolphus A 
BW Beports, TO0). And, as already shown, fraudulent means would imply at law some 
Mse rvpreMntaMoM, wllftilly fUse, and Intended to deceive. And though suppression 
might be an element In fraudulent representation, It wocdd only be so if Ikaudnlenft. 
But no one had ever supposed it was fraudulent for a vendor or guarantor not to dia. 
dose the state of his circumstances— at all events, unless, on the whole of his assets, in 
his own estimate, he kmw insdvency incTlUhle (Bddier v. Prittt«, 10 Bing.) 
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demeaDonr would apply equally to all Crimea eommitted by a oonoert up 
io the crime of high treaaon, which is often eetabliahed by evidence of the 
distinct actingB of separate parties^ breathing the same purpose, and imme- 
diately conducing to the same end. The question, therefore, for you to 
consider upon the evidence will be whether the case is not brought home 
by satisfactory evidence to a great number, if not to all, of the defendants." 

It was not necessary, therefore, to prove that the defendants 
were ever actually together. Nor was it to be said that, 
since these persons had not aimed at any pecuniary result 
by the conspiracy, the prosecution could not be sustained ; 
but he might dispose of this by another portion of Lord 
EUenborough's summing-up, which was to the following 
eflfect — 

" The crime charged upon this indictment, in eight different charges or 
counts, is that of conspiring to raise the price of the public funds ; in some 
of them it is charged to be with a view to corrupt gain upon the part of 
these persons, or some of them, or at least to the prejudice of other indi- 
viduals, for that IB enough to constitate the offence, even if the individuals 
engaged in the conspiracy had not (as it is imputed to them that they had) 
any corrupt motive of personal advantage to all or any of themselves to 
answer ; if the criminal artifice operated, or wss, in all probability, likely to 
operate to the prejudice of the public, and was clearly so intended, we need 
not go further." 

• 

It was thus the intention, and not the result, which was 
to be looked at The defendants were connected with the 
old firm of Overend, Gumey, t Co., which was established 
towards the close of the last century, and obtained a world- 
wide reputation. It was conducted with great prudence 
and honour by the ancestors of the defendants, and even- 
tually became one of the largest monetary establishments 
in the world, the extent of their profits being latterly, 
before they parted with it, something like £125,000 a year. 
When, however, the present defendants entered upon the 
management, an entirely different policy was apparently 
adopted ; they plunged into speculation, and it would be 
proved that, during the five or six years preceding their 
attempt to involve others in the same ruin as themselves, 
they had been losing at the rate of £500,000 a year. Not 
content with being mere money -dealers or bill-discounters, 
they became partners in various undertakings, and made 
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large advances apon securities of ships oi* shares. The 
total amoant of these accounts was £4,000,051, 15& llcL, 
which was entered in the books and treated as cash. More- 
over, not satisfied with defrauding them of the large amount 
represented by this £4,000,051, the new company actually 
advanced to these parties £615,000 more, in order, if pos- 
sible, to keep up these rotten speculations, in which the 
defendants had a pecuniary interest, so that the whole sum 
was very nearly £5,000,000. 

The Lord Chief-Justice. — In what way was this list of 
debts brought to the knowledge of those to whom it was 
proposed to become shareholders ? 

Mr Eenealy said they formed part of the alleged assets, 
which were not parttculari8ed in the prospectus^ but ap- 
peared in the books. 

Sir J. Earslake. — Yes, hut they are the eaccepted accounts. 

The Lord Chief-Justice understood the allegation of the 
prosecution to be that these sums were reckoned as pro- 
bable assets, but were, in fact, worthless. He wanted to 
see how far this was brought to the knowledge o/ intending 
shareholders, so that it might operate as an inducement. 
Where were those sums represented as good debts f 

Mr Eenealy replied that the public were given to under- 
stand that the assets amounted to £15,000,000. Now, of 
that sum £4,000,000 was made up of these worthless debts. 
The position of the defendants in the spring of 1865, he 
said, was this — the greater part of the £5,000,000 intrusted 
to them on deposit was payable at call within seven days,* 
and figures taken from their pwn books showed that their 
liabilities amounted to £1 5,207,000, f while their real assets 
under the most favourable view were only £12,075,000, so 
that there was a clear deficiency of £3,132,000.| Their 

* Bat^ la th« ordinaiy cooxse of business, renewed or replsoed hy ftresh deposits. 

t Seren mmions of which were d^poHU (nearly two millions secured), and another 
mllMon was dne to the partners themselres; the debts setnallj due and payable were only 
seren or eight millions, and these mostly secured. 

X That Is^ a deficiency of ready assets, or sssets immediately oonTertible. According 
to the estimates, there was no deficiency, in Talne and amoant of good assets, inclod- 
ing the prlrate estates. 
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commercial ruin, mider snch circmnstances, could only be 
a question of days, the only ayailable cash in the till being 
£120,000. At the end of seven days, calls might be made 
by their depositors, which must end in their irretrievable 
ruin. This situation must have pressed very much on their 
minds. They could not fail to be sensible of the ancient 
glory of their house, and to be animated by a strong desire 
to sustain it if possible. Probably they shrank from the 
ordeal of convening their creditors, though this was the 
only honourable course open to them. Had they done so, 
and distributed among their creditors whatever remained 
over the vast sums lost by their speculations, it had been 
computed that there would not have been more than 6d. or 
Is. in the pound. They probably shrank from so disgraceful 
a conclusion. They combined to defraud honest and inno- 
cent persons of the £3,000,000 and upwards which had 
been lost by their reckless speculations. They conspired 
to throw the burden on the shoulders of those they induced 
to become shareholders, in order to save themselves, for a 
short time, from the destruction which threatened them, 
trusting, probably, to the chapter of accidents, but deter- 
mined, at all events, by falsehood and fisdse pretences, to 
cover the losses which they had sustained. There were 
£4,000,000 of assets, of which not above £1,000,000 was 
even estimated to be good ; the rest were worthless. The 
defence would probably be that the £4,000,000 was never 
transferred ; but the fact was, that by the first deed all the 
assets were transferred, and that the defendants then trans- 
ferred certain assets back to themselves by the second and 
secret deed. 

The Lord Chief- Justice observed that the £4,000,000, 
which may have turned out worthless, was not field out to 
the public as available assets belonging to the company^ but 
was included in a distinct deed and distinct account as 
remaining still in the old firm. 

Mr Kenealy. — ^We say it was a fraud, it being trans- 
ferred to the new comjmny as part of the £15,000,000 
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assets^ He maintained ihat the transaction was carried out 
in contemplation of the insolvent state of the defendanta He 
did not enter into farther particulars of the alleged fraud ; 
he opened no other evidence to show specific statements in 
the prospectus to be false ; and his case appeared to rest 
upon the all^ation that the transaction was entered into in 
a state of hopeless insolvency, and on the faith of a guaran- 
tee of assets transferred as cash, which were worthless. 

In setting forth the evidence for the prosecution, it 
may be convenient to arrange it under different heads, 
in the order in which the matter arose in the course 
and history of the case : first, as to the nature and extent 
of the business, and the condition of the affairs of the firm 
up to and at the time of the transfer ; next, as to the cir- 
cumstances and terms of the transfer, and especially as to 
the deeds and the prospectus ; and lastly, as to the histoiy 
and career of the new company,*and the causes of its failure.* 

First, as to the nature and extent of the business before 
and at the time of the transfer, and the condition of the 
affairs of the firm at that tim& 

The principal evidence under this head, of that of the 
official liquidators — ^Messrs Harding and Turquand — ^who 
stated that, in the course of the liquidation, they had the 
books of the firm before them, and had seen nothing in 
them to affect their confidence in them. There were 
materials, for any one acquainted with the business,^ to 
arrive at a proper result; and from their acquaintance 
with the business thus derived, Mr Harding stated that 
the business, as a money-dealing and bill-broking business, 
was very large and lucrative. Large sums of money, he 
explained, went into the concern to be paid out, and came 
back again — ^that is, to be " turned over." The amount of 

* It bM been oontldered conTenlent; also, Mcordlog to the oiiial pnctice of Utw 
reportersy to state dearly the fiwte prored^ln eridence, nther than to aet forth the evi- 
denee in exteiwo, whloh would tend.not only to Ineonyenient length, Imt also to eonftise 
and <ribaeiEre the ease. 

t It will be obserred what importance they attached to a knowledge of the basinets^ 
i,9n or its natore. The neglect of this led to all the nnfortanate Ihlladei of the prose- 
cation, and the pennasion of its importance led the reporter to pre&MM the case by an 
explanation of it 
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money " tarned over," therefore, showed in effect the trans- 
actions of the business. 

From the year 1859 to the year 1866 — i.e.f the amount 
of money '' tarned over '' in the house was £1,115,876,000. 
Taking the amount year after year it was as follows :* — 

1859 ... £166,000,000 1862 ... £157,000,000 

1860 ... 171,000,000 1863 ... 177,000,000 

1861 ... 138,500,000 1864 ... 198,000,000 

1866 ap to July 31 77,300,000 

1865 (July) to 1866 (May 10) 66,000,000 

The amount of bills discounted during the same period 
was — 

1859 ... £62,000,000 1862 ... £64,300,000 

1860 ... 62,000,000 1863 ... 66,300,000 

1861 ... 53^600,000 1864 ... 74,980,000 

1865 to July 31 ... 41,338,000 

1865 (Aug. 1) to 1866 (May 10) 66,000,000 

Being asked the earning power of the business, he said, 
/ know of no other huaineaa ao large. He believed that 
£180,000 or £190,000 a year would not be an exaggerated 
estimate of the annual amoimt of profit. 

In 1861, he said, the profit appeared to have been 
£261,670 ; in 1862, £189,700. He found that the legiti- 
mate business of the company — ^that is, the money-dealing 
and bill-broking business — ^remained, practically speaking, 
much the same as that of the old firm ; there was a large 
amount of very good paper turned over. 

The official liquidator made the following statement as 
to the business and profits for ten years prior to 1859 — i.e., 
from 1852 to 1860— 







Profit. 




Ainoant 
divided. 


Carried to 
reserve. 


1851 


• •• 


£186,700 


• •» 


£120,000 


... £37,400 


1852 


• •• 


186,380 


• •• 


180,000 


... 600,000 


tl853 


• «• 


212,900 


• •■ 


• •• 


••• ••« 


1854 


• •• 


1,530,000 


■ •• 


80,000 


73,500 


1855 


• •• 


156,250 


• •• 


132,000 


23,250 


1856 


• •• 


148,600 


• •• 


140,000 


8600 


:^857 


• •• 


144,460 


• •• 


• •• 


... ... 


1858 


• •• 


293,000 


• •• 


240,000 


63,600 


1859 


• •• 


442,000 


• •• 


360,000 


82,000 


1860 


■ ■• 


343,000 


• •• 


216,000 


... 127,300 


* Round numbera 


are 


given. 






*■ None divided— all written off on account of bad debts. 


t All carried to reserve. 
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That, he stated, gave an average of profits of JB220,000y 
and an average division of profits of £146,000. 

He further stated that, in 1861, the profit was £261,670 ; 
in 1862, £167,200; in 1863, £70,800; and in 1864,£72,000. 
The total amount earned in 1861-1864 was £600,000, and 
deducting £480,000, written off for bad debts, thus left 
£116,000. And for the first five months of 1865, the net 
earnings were £32,901. 

Next, as to the condition of the affairs of the firm at 
the time of the transfer. The evidence as to this consisted 
of the books of account, and of the testimony of three 
accountants — two of them the official assignees, and 
the third an accountant appointed by some of the share- 
holders. The latter was most relied on by the prose- 
cution, but was found, so far as regarded what was legally 
relevant, not materially to differ from that of the official 
liquidators. 

The principal book put in was the ledger of the firm, in 
which, at the date of the transfer, 31st July 1865, the 
accounts stood thus, discarding fractional sums for the 
sake of distinctness. In gross totals the firm were debited 
with the sum of £15,000,000. And the assets on the other 
side, to the same amount, included about £4,000,000 of 
bad and doubtful debts, of which, according to the evidence, 
about a million was estimated to be good, leaving an 
apparent deficiency of £3,000,000. But among the items 
on the debit side of the account was a sum of a million 
due to the partners on their balances of their private 
accounts, which being struck off, the debts would be re- 
duced to £14,000,000, and of course the apparent deficiency 
would be reduced to £2,000,000. Moreover, of the debts, 
about £7,000,000 were composed of deposits at interest ; 
about £2,000,000 from country bankers (secured) ; and 
£5,000,000 from private depositors, withdrawable at several 
days' notice. Deducting this sum of £7,000,000 from the 
amount of debts, there would remain £7,000,000 of debts. 
On the credit, side, besides the £4,000,000 of doubtful 
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assets, there were above £1,600,000 in actual cash and 
bills (£120,000 of it being actual cash in the till, the 
remainder short bills), and £8,500,000 cash securitieB, with 
upwards of a million cash advances. 

Thus therefore treating the whole of the deposits as 
being instantly due and payable, there woidd be of the 
assets of the firm (not including those of private estates) 
an apparent deficiency of £2,000,000. But if the deposits 
were r^arded, not as debts payable, but rather as fioating 
capital, liable to future withdrawal, there would be no actual 
deficiency ; and supposing the private estates to be equal 
in value to the £2,000,000, there would not be even a con- 
tingent deficiency. And no evidence was given to show 
that the actual withdrawals exceeded the amounts of de- 
posits until the occasion of a panic, several months after- 
wards. The accountants, however, treated all debts in 
account as equally debts, and debts presently payable, and 
thus they arrived at a conclusion that the firm was insol- 
vent, although, as will be seen, the official liquidator stated, 
taking the private estates of the partners into calculation, 
the deficiency would be apparently covered. 

It is material to observe that in the accounts where 
actual cash was meant, it was entered and described sim- 
ply as cash, and so the sum of £120,000 was entered. But 
all the items were entered ^' cash ;" thus ** Cash — ^bills,'' 
" Cash — advances." An account at the time of the trans- 
fer was opened in the books of the old firm to the new com- 
pany, and the company was debited with assets and credited 
with liabiUties of the firm. And of the £15,000,000 of 
assets about £4,000,000 were debited to the *' suspense " 
and ^' guarantee account 

The shareholders' accountant stated, that, in his view, 
taking all the items of the account on either side, the one 
as representing assets, the other as representing liabilities, 
and taking aU the debts as present liabilities, including 
the deposits, the assets would not amount to more than 
£10,000,000, leaving out the £4,000,000 of doubtful assets. 
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of which the value was estimated at £1,000,000. But this 
was reckoning all the deposits as present debts, and also 
leaving out the £1,000,000 due to the psortners themselves. 
He admitted the right to deduct for the latter item, and 
making those deductions, the deficiency, as already stated, 
on the assets of the firm, came to £2,000,000. 

The case for the prosecution, upon this part of the case, 
was mainly based on the evidence of the shareholders' ac- 
countant, who thought that a sum of above £7,000,000 
ought to be added to the liabilities of the firm, in respect 
of bills re-discounted by them and dishonoured, which he 
considered exceptional As to these he was asked, on the 
part of the prosecution, whether he considered them excep- 
tionaL 

Sir J. Coleridge, Solicitor-Gteneral, objected to the ques- 
tion, as not coming legitimately within the witness's evi- 
dence as an " expert." 

The Lord Chief-Justice. — ^He is very well acquainted 
with figures, but I cannot accept the evidence of an ac- 
countant. As to the responsibility of parties whose names 
are upon bills, he can only tell us positive facts as to his 
knowledge. An adept or expert speaks to some matters of 
service or as to some matters of business with which he is 
immediately and peculiarly conversant 

It was proposed to ask the witness whether he was well 
acquainted with the commercial status of persons canying 
on business in London. 

The Lord Chief-Justice. — I do not think he is more 
competent to give an opinion on that matter than any- 
body elsa It is not within his peculiar province as an 
adept Matters of figures are within his province, but the 
commercial status of merchants in London is beyond his 
experience. He can only be asked as to specific facts 
within his knowledge. 

It was elicited, however, from the witness that he had not 
taken the names of all the parties to the bills, and there 
might, for anything he knew, have been other solvent par- 
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ties liable on all of them, so that the contingent liabilities 
on these bills might never have taken effect, nor did it 
appear that they had; and the item therefore was dis- 
regardedy and the amount of liabilities was taken at 
£15,000,000, or, deducting the million, the amount of the 
partners' private balances, £14,000,000 ; and the share- 
holders' accountant stated, in fact, that the firm had a right 
to deduct that amount The partners gave up all claim 
to it, struck it out of the liabilities, and it was, he said, a 
perfectly legitimate arrangement in that respect, and thus 
reduced the £4,000,000 deficiency to £3,000,000. 

The shareholders' accountant was examined, in order to 
show that the business was not profitable, and stated that, 
though in 1858, 1859, and 1860 the firm had divided 
large profits— £240,000 to £360,000, and £216,000— yet 
that, from 1861 to 1865 they had not divided any profits, 
and had only taken their salaries. It did not appear, how- 
ever, that the profits had not been made, but only that 
they had not been divided, in consequence of the losses 
incurred in these years in ''advances of an exceptional 
character,'' which had not been repaid, and which consti- 
tuted the £4,000,000 of bad or doubtful assets. But being 
asked whether, excluding these extraneous advances, the 
money-dealing and bill-broking business of Overend & Co. 
was or was not in a flourishing condition on the 31st Janu- 
ary 1865 (the date of the transfer), he said he could not 
tell, as he had not separated the two heads of businesa* 
He was unable, he admitted, to state whether, upon the 
money-dealing and biU-broking business alone, there were 
or were not large profits made from 1857 to 1865 inclusive. 

He was unable, therefore, to say whether, at the time of 
the transfer, the money-dealing and bill-broking business 
of Overend & Co. was or was not in a sound and flourish- 
ing condition.* 

* That ii to ny, the chief witnesB for the proeecatlon, after three yean of InTestlgn- 
' tlon and deUberatioo, was unable to ttate whttkar the buHneu told «mm mot abum d am tl f 
pr€^Uabl*t this being the fondamental point in the case— the contract being for the 
transfer of the business—and the goarantee of assets being only collateral. 
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The Lord Chief-Justioe. — That is a point which has 
appeared to me most important, whether supposing the 
four millions to be struck out of account altogether, the 
business was not sound. 

The witness, however, was unable to say whether upon 
the money-dealing and biU-broking business alone large 
profits were not made from 1857 to 1867 inclusive. 

The amount of doubtful assets was proved and ad- 
mitted to be £4,000,000; deducting, however, therefrom 
£1,000,000 estimated at the time of the transfer to be 
good, and also £1,000,000, the amount of the private 
balances of the partners, leaving an apparent deficiency on 
the accounts of the firm of £2,000,000. It was admitted 
that, apart from the private estates, there was an insol- 
vency, including the deposits as liabilities. The official 
liquidator being asked to state the position of the firm at 
the time of the transfer, he stated that this would depend 
upon the valuations made by the partners, at the time of 
the transfer, of their assets, and also on the amount of 
money belonging to the public which they had at that 
time. The credit of the firm, he said, was sufficiently 
good, at the time, to enable them to hold between twelve 
and fourteen millions ; and, on the other hand^ they used 
that money in their business,* and they had a given por- 
tion of the money out in bills which they had discounted, 
and advances which they had made upon goods. Their 
position would depend upon the soundness of their esti- 
mate of asset& That is, looking at the sums of money for 
which they were liable to depositors and others, and at 
the sums they had out at security in the conduct of their 
business, there would be a balance against them, unless 
they could bring to Iheir aid the real value of the doubtful 
assets, and also their large private estates. He considered 
the estimate of a million as the value of the doubtful assets 
fidr. Then that would leave a deficiency of £1,900,000, 
against which there would be the value of the private estates, 

* Her^ acaiH} wises the iwtare of the bosiness, videante, p. 2» 
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and also the £600,000 good-will of the business, including 
the premises. Then, as to the value of the assets and 
estates of the finn, he produced a paper in the handwriting 
of the defendant Mr J. H. Qumej, which, upon the whole, 
he pronounced a fair and reasonable estimal 



BsmuLTn or thb assiis or thi old wom, jult, 186f . 

BalanoM of GumeTB', Norwich . . £787,000 

LeoB amotmt tranflf erred 196,719 

590,281 

Lend . , 556,000 

Sundries 618,000 

BererBions 92,000 

LifeinteresU 97,000 • 

£1,948,281 

Estimated value of good-will of Norwich Bank • 800,000 

£2,248,281 

Suspense and guarantee account 4,218,896 

Beduoed by partners' balances . . . 1,058,715. 

£8,160,181 

Further reduced by estimated value ol excepted 

amounts 1,082,000 

2,078,181 

Apparent suxplus , 170,100 

Good-wiU of the business . 500,000 

£670,100 

He stated that, in some of these heads — ^for instance, the 
reyersions — ^the real value exceeded the estimate. As to 
the value of the good-will of a bank, agam, he said the 
estimate was under the usual estimate, which was five or 
six years' purchase, whereas the above estimate was only 
at four years. 

Asked as to whether, on the whole, the firm were solvent 
at the time of the transfer, he said that, excluding the 
private estates, they were not* Supposing the firm had 

• This, it win be o b safe d , was the answer of an aoeoontaat^ only on the flgnres, 
takinff an the deUts as debts, and debts pretently pajrable, and inchiding in the 
amoant the deposlti, whloh wen In a diffteent positloa from the money of eni tomen In 
the hands of banken on dnwing aoooonti (Sdward v. Vere, 86 B. and Adolphm, rep. 
S88), and did not resllj represent an amoant of present llsbllitiee, as thej were, In the 
ordlnaiy eonrse of baiinees, replaced as they were withdrawn. Moreorer, it aasomed 
as a definition of luolrenqjj^a capadtj for Instant payment of aU possible liabilities. 
This might be 10 as a matter of figures, bat not as a matter of fiMk 



STIDENOK AS TO THX FORMATION OF THE COMFANT. 129 



stopped payment on that day, instead of transferring their 
interest, there wonld, so far as the joint estate the partner- 
ship property was concerned, have been a deficiency. Asked 
as to the probable dividend that would then have been 
payable — ^whether it woald have been more than ten shil- 
lings in the pound, he said he thought it would. But 
he pointed out that of the amount of liabilities, about 
£5,000,000 were for deposits. 

The Lord Chief- Justice, at the close of the examination 
of the official liquidator. — Was there anything in the 
books to lead you to think that if the business were con- 
ducted as a bill-discounting, money-dealing business ought 
to be conducted — ^without any of its funds being applied to 
purposes foreign to such business — ^was there anything to 
prevent the business from being conducted as prosperously 
and satisfactorily as it had been before ? 

Witness. — I think not Such is my opinion from the 
result of my examination. I have given the matter a 
great deal of consideration, and I am of opinion that if the 
firm had not formed themselves into a company, they might 
have been in existence at the present time. For I do not 
think that their position was worse at the time of the trans- 
fer than it had been in 1864. 

At the close of the witness's examination, the Lord 
Chief- Justice desired to ask him whether, if the deficiency 
on the sum of £4,000,000 on the excepted accounts had 
been met by fresh capital, or by funds of the firm, and 
if the crisis had not occurred in May 1866, the business 
woidd still have been profitable ? 

The witness said he was of that opinion. 

IL The next head of evidence related to the formation of 
the company, the terms of the transfer, and, in particular, 
to the preparation of the prospectus and the deeds. 

As to these matters, the principal witnesses were the 

solicitor and the secretary. It was at first proposed to put 

in the documents alone, and the solicitor was called upon 

to prodaoe and prove them as attesting witness. 

I 
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The Solicitor-General, however, proposed to elicit from 
the witnesses the circamstances attending their prepara- 
tion. 

Mr Kenealej objected to this course, and nrged that the 
docoments must speak for themselves. 

The Lord Chief-Justice. — ^Not when you go into the 
question quo animo. The whole question arises, not 
upon the effect of their deeds, but upon the fraudulent 
intention^ suggested as the part of the prosecution. And 
the witness can give us evidence as to the intention. 
He can explain what passed — what instructions he 
received. 

The witness — the solicitor who had acted for the firm, 
and had attested the deed — was accordingly examined, and 
stated that in June 1865, a meeting took place, at which 
all the defendants (except Mr Q. Barclay) were present, 
and discussed the matter. Mr Gordon, he said, was a 
gentleman very well known in the city as a reasonable man. 
He was chairman of the Oriental Bank, and he was not 
in the least mixed up with the. firm. Mr Bennie was a 
merchant, a customer of the concern, but with no interest 
in it Mr Gibb also had no connexicm with it They 
were all four men of exceedingly good position. There 
was a discussion as to the terms of a purchase, and as to 
what prospectus should be issued. The subject of the pro^ 
spectus was the principal topic. The price of the good- will 
of the old firm was discussed, and the sum of £500,000 
was mentioned. The vendors were to guarantee the com- 
pany against losses from the assets they were to take over 
on the purchasa And they were to be allowed a period 
of three and a half years to realise a certain class of assets 
which it was not considered expedient to transfer to the 
old company. They were claims on assets in liquidation : 
all property of that kind ; that is, amounts which might be 
doubtful — assets of uncertain amount They were not to 
be taken over by the company, because they were not profit- 
bearing, and were to be wound up by the old firm. The 
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period of three and a half years was to he allowed for wind- 
ing them up by the old firm. The net amonnt which 
might remain from time to time upon the balance dae on 
those accounts, was guaranteed to the company by the 
firm. They gave their guarantee against ultimate loss 
in respect of the balance of those accounts. The proceeds 
were to form part of the funds of the company. In the 
meantime, they were to represent a credit to the old firm 
of the amount from time to time due upon them. And if 
in the end there was a loss upon them — a difference 
between what was realised and the nominal value of these 
assets— it was to be made good by the joint and several 
guarantee of the old firm. 

Meanwhile, these assets amounted nominally to 
£4,000,000, to be found in the '' Suspense and Quar- 
antee Account.'' In the meantime, until these assets had 
been realised* they were not to represent that sum of 
£4,000,000, but there was to be a credit granted to the 
old firm to an account equivalent to the balance due from 
time to time on these assets. 

The Lord Chief-Justice. — As I understand it, part of 
the terms of the contract between the old firm and the 
new company was, that the old firm should transfer to the 
new company all the assets. If these doubtful assets of 
four millions were really so much money, there would be 
a transfer at once of assets to that amount ; but it was 
doubtful whether those four millions of nominal assets 
would realise anything like that large sum. Therefore 
the old firm said, we will make over to you all our assets, 
but these being doubtful, we will bind them up, and if, in 
the end, it turns out that they are worth less than then: 
nominal value, we will guarantee you that we will make 
good the difference. 

Witness stated that it was so, with this addition — ^that 
the assets did not bear interest, being locked up and in 
liquidation, whereas the firm guaranteed interest upon the 
balance, so that they, in fact, converted them into a profit- 
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bearing capital These assets were never, in truth, trans- 
ferred at all. 

The Lord Chief-Jostice. — It comes to this, that the 
company were to have all the assets, but as there were 
some doubtful, these were not to be made over, but that if 
anything was to be realised upon them, it was to be paid 
over, and the whole was to be guaranteed. In other 
words, they guaranteed what these assets should realise. 

The witness assented, and proceeded to state that the 
excepted accounts, nominally amounting to £4,000,000, 
were not expected to realise above £1,000,000. And there 
was a calculation and valuation made of the private pro- 
perty and the bank property for the purpose of ascertaining 
what the property of the guarantors might be expected to 
realise. The result was, that there would be a considerable 
surplus. At a subsequent meeting, a prospectus was pro- 
duced, which was printed and circulated among the direc- 
tors, and when it was settled I was instructed to prepare the 
Memorandum and Articles of Association. And I received 
general instructions to do what was necessary. I there- 
fore put myself in communication with a conveyancer, Mr 
Braithwaite. I gave him no instructions in writing, ex- 
cept copies of the Prospectus, and Memorandum, and 
Articles of Association. I gave him oral instructions to 
prepare the deed, or deeds, or agreement for the transfer 
of the business, explaining at the same time the arrange- 
ment with reference to the accounts, which were not to be 
transferred, but guaranteed by the old firni to the company. 
I came here on one or two occasions with Mr Gumey, 
when the subject of conference was the mode of binding 
the proceeds of these excepted accounts that came in, and 
the mode of keeping the accounts. I gave him no in- 
structions as to whether there should be two deeds or 
one ; that is always left to counsel A conveyancer would 
prepare one or two deeds as he might think desirabla 
I had two drafts from him, and got them copied, and 
took copies to lay before Messrs (Gordon and Bennie, who 
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said that it would be more satisfactory that the partners 
should have the deeds looked over and settled by some 
independent counsel, and I left the drafts with Mr 
(Gordon, who promised to return them through the soli- 
citors of the Oriental Bank. They instructed coimsel 
who very materially altered the drafts, and counsel on 
both sides had meetings. 

On the 11th July the first deed was not sealed, and the 
other had not been gone into. The 12th July was the 
day that had been settled for the issuing of the prospectus 
and we got the draft of the first deed settled at once, as 
being the deed which formed the contract It was not 
until four or five days afterwards the consideration of the 
second deed was entered upon. There was a great deal of 
discussion on it*; and it was not completed until the 27th 
July. Both deeds bear that date, but they were not exe- 
cuted until the 8th August. The deeds were left in my 
custody. 

When the share secretary, in consequence of a letter 
from the Stock Exchange Committee, applied to me for 
what was necessary for the Stock Exchange, I sent the first 
deed only, because it was the contract between the vendors 
and the company, and the only deed referred to. That 
was on the 12th August I had no instructions from any 
one to keep back Uie second deed. I acted entirely on 
my own responsibility. There was a third deed of the 2d 
August, executed by all the defendants, the object of which 
was to give the new company greater security by providing 
that in the case of bankruptcy or death of any of the 
parties to the guarantee the estates should be realised at 
once, but the third deed was not executed until September. 
The second deed was not material with reference to the 
transfer. There was no difference between the first and 
second. The second was collateral to the first They are 
not antagonistic at alL 

The Lord Chief-Justice. — The first deed refers to the 
excepted accounts, and then shows that although all the 
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assets are to be transferred, it is subject to this, that such 
assets only are to be transferred as the new company may 
think it proper to undertake. As I understand it, by the 
first deed all the assets and liabilities are to be transferred 
to the new company, subject to a certain guarantee as to 
the value of the assets, but the first deed contemplates a 
power in the company to reject such of the assets of the 
firm as they may not think it expedient to taka Then the 
second deed provides for what shall be done with refer- 
ence to those assets which the new company decline to 
taka Then there is a provision that with reference 
to all such accounts as are enumerated in the schedule, 
the company shall get what they can from them, and 
then the second deed limits the time for doing so to 
the three years and a half. The old firm guarantees 
to the new that all assets realised shall be paid to the 
new ; and that at the end of three years and a half the 
difference between the assets realised and the nominal 
value shall be paid by them out of their own private 
funds. Its value to the company depended practically 
on the sufficiency of the guarantee. 

Proof was given of the following letters written about 
the time the company started. At the time that the pro- 
spectus was drawn, Mr Daniel Qurney addressed the fol- 
lowing letter to his nephew, Mr J. H. Gumey, one of the 
present defendants — 

" My dear J. H., — Tou appear to have done quite the right thing in 
negativing the proposal of oontlnning C, &., and Co.'s buiineM; and I 
think, if the result is suocesaf ul, we shall all rejoice. I regret very much 
that yon think you have overrated the excess, and I trust that when you 
go accurately into the figures it will not turn out to be the ease. I should 
hope the termination of the American war might lead to greater eaee in 
selling the ships," 

That letter was indorsed by the receiver of it^ Mr J. H. 
Gumey, '' 25 May 1865. D. G. as to estimate of suiplu&" 
On the 24th of June in the same year, Mr Daniel Gamey 
sent his nephew the following letter — 

" My dear J. H.,-— Tour two letters of the 28d I received this moniiof . 



EVIDENCS^B TO THS FORMATION OF THE OOMPANT. 135 

I am sincerely pleased that everything is in good train for the formation 
of the new oompany, and I trust all will go well in starting it, and that 
you may find a fourth desirable director. Tour account of Mr Gibb is 
▼ery satisfactoiy. . . • But I certainly feel a very great objection to our 
joint and sevei«l guarantee for the deficiency of the new company, both 
because it places our marriage settlement bonds on tkpari pauu level with 
the fresh bond and also abstracts our private assets from our Norfolk cre- 
ditors, or laUier places them after the requirements of the liquidation fund. 
I doubt whether the first of these results is justifiable. I think it might 
be proposed to the independent directors, that, at all events, our marriage 
settlement bonds ought to precede that now to be given. I should be sorry 
to trammel the negotiations in any way, but I doubt whether this proposed 
seversl security is quite honourable to the families into which my children 
have married. Perhaps yon can make an effort on this pointy but I feel 
that the case is urgent, and I must leave it in your hands. I think it 
likely the elections will oblige us to put off the settlements until the be- 
ginning of August. 

" Is there a condition that we must not sell our shares of the new com** 
pany under a certain time f I am kindly sensible of your great kindness 
as to what you say respecting your being willing to make a sacrifice in my 
/avour when it comes to the appropriation of losses." 

A third letter ran as follows, dated 4th July 1865 — 

" My dear J. H., — I have looked over my marriage settiement, which is 
very much as I supposed. The amount of £20,000 was to be invested in 
mortgage on Qovemment Stocks, and £12,000 was on mortgage, and £8000 
remained in my hands, a bond of Samuel Qumey and Samuel Hoare being 
given for it ; both of these arc now paid o£^ and the money entirely in my 
hands. It is a very awkward case, and I cannot think I ought to place the 
amount on the same level of security as my bond to 0., G., and Co. 

*' In short, I feel very uneasy about this and the marriage setUements of 
my daughters and sons, especially the former. I acceded to your kind 
proposal of giving security, but you must bear in mind that in the case of a 
real catastrophe all my Akmily and myself would be in total destitution, or 
almost so, and I do not see how these settiements would be protected. I 
hope CSharles will come to-morrow, but I cannot help thinking the inde- 
pendent directors of the new company would allow oar present private 
debts to precede the bonds about to be given." 

Indorsed — 

«< June 1861^. D. G. to J. H. G. ai to D. G.'s Ismily settlments, and J. 
H. G.'s guarantee for a portion thereof under certain contingencies." 

Upon these letters being read, 

The liord Chief-Jostioe observed that as he understood, 
notwithstanding the repugnance Messrs Gumey had felt to 
the disturbance of their marriage settlements, yet^ in point 
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of fact, they had afterwards consented to the settlements 
being postponed to their obligations to the new company. 

The Solicitor-Gteneral said that was so. 

The Memorandum and Articles of Association were then 
put in. 

The Memorandum of Association was in these terms — 

" I. The name of the oompany is Overend, Gumey, and Co. (Limited). 

** IL The objeota for which the company is eatabliihed are — the recetving 
of money on depooit or by discount of bilLi> and the employment and in« 
yestment of such money, and of the paid-up capital of the company, in 
the diacounting of bills of exchange and other negotiable securities, and in 
making advances on loans ; and generally, the carrying on of the businees 
of bill-brokers and money-dealers as heretofore carried on by Messrs 
Overend, Gumey, ft Co.; and, with a view to the above objects, the 
acquisition of such business upon terms to be agreed by the directors^ 
and the acquisition, by purchase or otherwise, of such other busineM of a 
like character, and upon such terms as the directors shall think fit^ and 
the doing of all acts and things incidental or conducive to the attainment 
of the above objects." 

The liability of the members was limited. The capital 
of the company was £5,000,000> to be divided into 100,000 
shares of £50 each. The subscribers or promoters were 
Mr Henry Edmund Gurney, who held 4000 shares ; Mr 
John Henry Gumey, 4000 shares ; Mr Bobert Birkbeck, 
2000; Mr S. Gurney Buxton, 600; Mr Henry Ford 
Barclay, 1000; Mr William Eennie, 400; Mr Harry 
George Gordon, 200 ; and Mr T. A. Gibb, 1000 shares. 

Then the Articles of Association were put in, which stated 
that the first directors were Mr H. E. Gurney, Mr J. H. 
Gumey, Mr B. Birkbeck, Mr H. F. Barclay, Mr T, A. 
Gibb (since deceased), Mr H. G. Gt>rdon, and Mr William 
Bennie. The two managing directors were to be Mr H. R 
Gumey and Mr B. Birkbeck, who were to be in office, the 
first for five and the other for seven years, subject to 
which the whole of the directors were to retire from 
office at the first ordinary meeting of the company. By a 
clause in the articles, £5000 a year was paid to the man- 
a^ng directors, and after making allowance out of the net 
profits for a reserve fund, and the payment of a dividend 
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at the rate of 7 per cent, the mana^ng directors were to 
be entitled to one-fifth of the surplus profits. By other 
clauses, an annual sum at the rate of £500 was to be paid 
to each director other than the managing director, for his 
services. Such sum was to be divided among the directors 
in such proportions as they should agree upon ; and it was 
provided in e£fect that the company should have a lien on 
the shares of any holder indebted to the company in any 
way, whether the liability was actual or contingent, and 
whether separately or jointly with any other person. The 
certificate of incorporation of the company, dated July 
12, 1865, was likewise put in evidence. 
It was provided that — 

'*The oompMij, or the direeton on their behalf, may, for the purpoae of 
eurying on the general baeineni of the company, purchaae or otherwise 
acquire any buildinga, and eapeeiaUy thoee of Gumey ; and the direeton 
are alio authoriaed to purchaae or acquire npon auch terms and stipula- 
tions as to guarantee or otherwise as may be agreed upon, the business 
and good-wiU of OTerend k Co., as the same now stands ; and the con- 
sideration for any property, business, or good-will to be purchased by the 
company or directors may be paid in shares, or money, or otherwiM, by 
way of allowance on account as with the Tendors, as may be agreed upon 
between the Tenders and the company, or the directors, and any shares to 
be issued in payment shall be taken as paid up." 

The deeds were then put in and read. 

The first deed, 27th July 1865, recited that arrange- 
ments had been made for the transfer of the business, and 
in order to express the terms of the arrangement it was 
provided— 

"The Tendon agree to sell and transfer, and the purchasen agree to 
take, accept, and purchase as a going concern, on the 1st day of August 
now next ensuing (being the day of completion hereinafter mentioned), 
the business of btll-broken and money-dealen now carried on under the 
said style or firm of OTerend, Gumey, ft Co., and the good-will thereof 
with the benefit of the said style or firm, and the sole and ezelu* 
siTe right of thereafter using such name or style, and all gains, profits^ 
emoluments, benefits, and adTantages which shall, can, or may arise, or h% 
had, gotten, or receiTcd from the carrying on of the said business on and 
from the said 1st day of August next, at or for the price or sum of £500,000 
to be paid and satisfied by the said limited company to the Tenders, or 
allowed in, er brottg^t into account between them as hersinifter men t ioned. 
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and ander and subject to suob other terma and atipulatioiia aa are heniB^ 
after expressed or oontained.** 

The 3d Claoae provided — 

" The said limited oompaay shall, on and from the said day of comple- 
tion, indusiye of such day, carry on the said business, and shall be exda- 
siyely entitled to all gains, profits, emolnments, benefits, and adTantagea 
thereof, or incident thereunto, which can thenceforth be had, made, gotteo, 
or realiaed therefrom, and saye as hereinafter is proyided, shall be ezdusiyely 
liable to, and shall bear the losses (if any) which shall, or may arise, or 
result from, or in respect of any transactions entered into by the said limited 
company in connexion with, or incident to^ the said business, on or subse- 
quently to that day/' 

The 4th Clause provided — 

*' The said price or aum of ^£500,000 ahall be paid and satisfied, or treated 
as paid and satisfied aa follows — ^yis., the sum of £250,000, being one moiety 
thereof, shall be paid, or treated aa paid by being brought into, and allowed 
in account as between the yendors and purchasers aa being paid to the 
veodors by the purchasers in cash on the said day of completion, and the 
sum of £250,000, being the remaining moiety thereof, shall be paid, or 
satisfied, or treated as paid, or satisfied by the said limited company, issu« 
ing, or allotting upon, or as soon as possible after the said day of con^le< 
tion to Oyerend, Gumey, A; Co., or their nominees or nominee of 16,669 
shares of £50 each in the capital of the said limited company, on which 
the sum of £15 per share shall be treated and deemed to haye been paid 
ttp, and shall be brought into, and allowed in account between the yendors 
and purchasers as being paid upon the said day of completion in dischaige 
of moneys then or thereafter to become payable by way of contribution 
to capital in respect of such shares, and auch sum of £15 shall be credited 
in the books of the said Company as paid up on that day accordingly.'* 

The 5ih Clause was in these terms-— 

** Proyided always that the said limited company shall be entitled, as far 
as the dureotors of the said company shall require, to haye the said prioe or 
sum of £500,000 so to be paid and satisfied, or to be treated and brought 
into, and allowed in account between the yendors and purchasers aa being 
paid by the purchasers as aforesaid, applied and made ayailable by way of 
material guarantee, in aid of the coyenants of the yendors herein oontained 
for insuring the due performance, obseryance, and fulfilment of such coye- 
nants, so far aa the same shall, from time to time, remain to be performed, 
obaenred, and fulfilled, and that the obligation of the said limited company 
in respect of the payment, or allowance in account of the said price or sum 
of £500,000, both as regards the portion thereof to be paid in cash, and the 
portion thereof to be paid, or satisfied in shares aa aforesaid, ahall be con- 
trolled by the right of the said limited company to haye the same so applied 
and made ayaiUble, and auch obligation ahall not be enforced or enforceable 
by the yendors otherwise than or except in subordination to the right of the 
United company to haye the sane so applied and made a?aiUble." 
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The Gth Clause provided as to any accounts which 
might be objected to by the company, they should be 
excepted from the transfer and be otherwise provided for. 
The clause provided — 

" Except luch Moounts m ilie diracion of the nid limited oompany aliall 
require to be reeerred or ezoepted to be wound-up end oloeed by GYerend, 
Gumey, ft Co. m hereinafter proTided, all acoounts connected with the 
■aid buaineM, which at 12 o'clock at midnight of the Slst day of July 
inst, shall, as appearing by the books of the said Orerend, Gumey, A; Co., 
be opened or unsettled, and subsisting between Overend, Gumey, ft Ca, 
and any other person or persons, whether a balance shall be stru<^ there- 
on or not^ saYe and except accounts subsisting between Overend, Gumey, 
ft Co., and other person or persona, which shall be confined to moneys held 
by them on deposit or at call, on which no interest shall haTe been actually 
paid by Orerend, Gumey, ft Co. for the period of six yesrs and upwards, 
next immediately preceding the said day of completion, shall be carried on 
and continued between the said limited company in the place of^ and by 
way of substitution for Overend, Gumey, ft Cob, and such other person or 
persons, so far as such other person or persons shall not dissent therefrom, 
as the same might have been oonUnned and carried on between Orerend, 
Gumey, ft Co., and such other person or persons.'* 

The 7th Clause ran thus — 

** The said limited company shall be absolutely entitled to the benefit d 
the cash balances to which Oyerend, Ghuney, ft Co. shall at 12 o'clock at 
midnight of the said 81st day of July inst be entitled upon their *>^«^g 
accounts (whether deposit or drawing accounts) with Messrs Barolay, Beran, 
TMtton, ft Co., and the Bank of Bngknd respectiYely, or any other banken 
with whom Overend, Gumey, ft Co. shall have a banking account, and suidi 
balances shall be paid or transferred on the said day of completion to the 
said limited company, and the said limited company shall save as is herein- 
after provided, with respect to the bills, promissory notes, mortgages, 
securities, and property held by the yendors to the credit of, or as belong- 
ing, or applicable to, any accounts which shall be reserred or excepted to 
be wound-up and closed by Qyerend, Gumey, ft Co. as hereinafter pro* 
rided, have and be entitled to the benefit of aU cash in hand, bills, notes^ 
negotiable instruments, and securities, whether arrived at maturity and 
over-due or current, and all debts whether overdue or current, bonds, 
jndgments, mortgages, snd securities for the payment of money, liens, 
guarantees, and generslly all and singular the property, estate, effects, snd 
assets, whether real or personal, movable or immovable in possession.^ 

The 8th Clause provided — 

** The said limited company shall undertake and bear in exoneration d 
Overend, Gumey, ft Co. aU obligations and liabilities, to which, at the 
hour of 12 o'clock at night on the said 81st day of July instsnt, Overend, 
Gumey, ft Co. shall be subject for, or in rsepeot of, the repayment of any 
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moneyi which at that time ihall in the booki of OTerend, Gamey, ft Co. 
appear to be hold by them upon call^ or deposit, or for payment of interest 
for the same moneys, and ahall pay and latiBfy such moneys and interest 
to the person or persons respectively entitled thereto, as and when the 
same shall be drawn for, or otherwise lawfully demanded in the regular 
course of businc 



The 9tli Clanse contained a similar provision as to bills 
of exchange, &c. 

The 11th Clause (the guarantee clause) ran thus — 

'* The vendors guarantee the said limited company that irrespectively of 
any value to be attributed to the good*will of the said business of Overrad^ 
Gumey, k Co., their assets, of which the said limited company shall have 
and take the benefit on the said day of completion, shall, upon the actual 
realisation thereoi^ after deducting or allowing all expenses of realisation, 
produce a net amount of money equal to, or exceeding the aggregate 
amount of the moneys which the said limited company may have to pay, or 
provide, or shall pay, or provide in satisfaction, and discharge of the obli- 
gations and liabilities of Overend, Onmey, k Co., which the said limited 
company shall be required or called upon to disehaige, or satisfy by virtue 
of their covenants herein contained." 

And the 12th Clause 



" Further, and more particularly, and without prejudice to the generally 
aforesaid, the vendors guarantee to the said limited company that aU debts 
due and payable to Overend, Qumey, k Co., which shaU be taken over by 
^e limited company as part of the assets of Overend, Gumey, ft Ca as 
aforesaid, whether overdue or current^ are good and recoverable in full, 
and shall be paid in full to the said limited company. And the vendors 
also guarantee to the said limited company that the f uU amount of money 
secured, or made payable by, or up<m any bills of exchange, or promisaoiy 
notes, bonds, mortgages, judgments, or securities for money, which are to 
be taken over by the said limited company, as being part of the assets of 
Overend, Gumey, k Co., shaU also be paid to, and received by, the said 
limited company. And further, that if, and so far as^ the parties who may 
be liable to the payment of such debts or moneys, shall make default in 
payment thereof, the deficiency oi* ^o** *1^ ^ pc^d and made good by 
the vendors to the said limited company." 



The 16th Clause ran thui 

** Notwithstanding anything hereinbefore contained, the vendon^ or any 
one, two, or more of them, as they may agree amongst themselves, shaU 
not only be at liberty, but it shall be obligatory upon some or one of them 
to continue to act under the style or firai of Overend, Gumey, k Co. for 
the purpose of winding-up, dosing, liquidating, managing, settling, and 
arranging any outstanding accounts, debts, liabilities, transactions, business 
matters, affidrs, or things incidental to, or connected with, the busbess of 
Overend, Gumey, & Co., which the directors of the limited company shal) 



TH£ SEOOND DEED AS TO THE EXCEPTED ACCOUNTa 141 

oonsent^ or deem it deeirable or expedient^ should be wound-up, clow^ liqui- 
dated, managed, aettled, or arranged by Overend, Gumey, k Co., and no 
billa, promiBBory notes, mortgages, securities, or property of any descrip- 
tion, which, on the 81st day of this instant month of July, shall be held 
by the vendom to the credit of, or as belonging, or applicable to any 
accounts so to be wound-up and closed as last mentioned, shall be trans- 
ferable, or transferred to the said limited company as part of the assets of 
Orerend, Oumey, ft Co., but the same shall be resenred and excepted by 
Overend, Oumey, ft Co. to be retuned, appropriated, applied, and disposed 
of by them, and under the control, for the purpose of winding-up and 
closing such accounts, and Orerend, Chimey, ft Co. shall be at full liberty 
to do all such acts and transact all business, whether in the way of dis- 
counting Inlls, enforcing the payment of securities, or otherwise howsoerer, 
which shall in their judgment be necessary or proper for managing, work- 
ing, winding-up, and bringing to a final settlement the accounts which 
may be so selected for being wound-up and closed as last aforesaid, together 
wiUi all outstanding engagements and liabilitiee in connexion therewith or 
relating thereto." 

The second deed provided for the excepted accoants. 
After reciting the previous deed to a great extent, it went 
on to define the words '' the sospense period,'' which were 
to be afterwards used in the second deed, to be between 
the Slst day of July instant, 1865, and the Slst of December 
1868, and to say that the words '' the excepted accounts " 
to be afterwards used should mean and include the otU- 
sicmding debts, accounts^ UdbilitieSy and matters incidental 
to or connected with the business of Overend, Gumey, k Co., 
which the directors of the limited company should deem it 
expedient to be wound-up by Overend, Gumey, & Co. 
The second deed then went on to say that on the Ist of 
August 1865, a separate ledger should be provided, to be 
kept by Overend, Gumey, it Co., to be called ''the old 
firm ledger of excepted accounts," which was to show the 
progress made in winding-up and liquidating those excepted 
accounts ;* and it was provided — 

^'That aU the outstanding accounts, debts, liabilities, transactions, busi- 
ness matters, afEurs, and things incidental to, or connected with, the busi- 
ness of Overend, Oumey, k, Co., which are, or can be comprised within the 
general description set forth in the schedule, hereto shall be deemed to be 
excepted accounts, and shall be the subject of ledger entries to be made 
by or under the direction of Oyerend, Oumey, & Co^ according to a proper 
meroantile system of book-keeping in the said ledger, and each ezoepted 
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aooountt sluJl, on the laid day of completion, l>e tnnifemd into the said 
ledger, and ahall thenceforward be wound-op and doeed by and under the 
superintendence of Orerend, Qumey, k Co.** 

The schedale, as above indicated, contained only a 
general description of the excepted accounts. It ran 
thus — 

" All accounts subnsting on the said day of completion between OTerend, 
Onmey, A Co. and the MUlwaU Iron Works Ship-Building and Oraving- 
Dock Co. (Limited), and all accounts subsisting on that day between 
Overend, CKimey, ft Co., and any other person or persons in respect of any 
shares in the said company owned by or hypothecated to thesaid Orersnd^ 
Gumey, ft Co. 

''All accounts sabsisting and unsettled on the said day of completion 
between Overend, Qumey, ft Co., and any company, partnership, firm, or 
indiTidnal, the affiurs of which are now in course of being wound-up, liqui* 
dated, settled, adjusted, or arranged either in the Court of Bankruptcy, or 
▼oluntarily, or involuntarily under the Companies Act, 1862, or other 
statutable power or authority, or under any arrangement or agreement 
made by such company, partnership, or individual for the benefit of their 
creditors or any of them. 

'^ All accounts subsisting and unsettled on the said day of completion be- 
tween Overend, Gumey, ft Ca, and any company, partnership, firm, or per- 
son, or estate, iu respect of any advances, loans, or investments made by Over- 
end, Ghimey, ft Co., in or upon the shares, debentures, stock, or property 
of any company incorporated or tmincorporated, which has been dissolved 
and wound-up, or which or the afEidrs whereof ii or are in course of being 
wound-up either oompulsority or voluntarily, and either under the Com- 
panies Act, 1862, or under other statutable authority, or provision, or other- 
wise howsoever. 

" All accounts which on the said day of completion shall be open in the 
books of Overend, Gumey, ft Co. in respect of any unrealised property or 
securities (if any), accepted or taken by Overend, Gumey, ft Co. in satis- 
faction or settlement of any account which has heretofore been open or 
subsisting and unsettled between Overend, Gumey, ft Co., and any other 
person or persons whomsoever.** 

Except the Millwall Company, no debtors were named, 
and no amounts were mentioned at all. 
The 5th Clause provided that — 

" A debtor and creditor account^ to be called " Overend, Giimey, ft Co.*s 
Suspense and Guarantee Account," shall be opened by the said limited 
eompany, and Overend, Gumey, ft Co. respectively en the said day of com- 
pletion, in books to be provided by them respectively for that purpose^ sad 
the books in which such accounts shall be opened and kept^ shall always 
remain at the oifioe for the time being of the said limited company, and 
the said account so to be opened shall be kept as an acoount-euirent 
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between them reapeotively, in debtor and creditor form, for the purpoeee 
hereinafter ezpreoaed, and in the manner hereinafter provided.*' 

Then it was provided, as to the account so to be opened 
for the excepted accounts, Clause 6 — 

** The said Suspense and Guarantee Aooount so to be opened and kept 
shall be debited on the said day of completion with the total amount of 
the balances which, as struck on the said excepted accounts at 12 o'clock 
at midnight of the Slst day of July instant, shall appear to the debit of 
such accounts, and the amount so to be debited shall be considered and 
treated as representing and equivalent to moneys to that amount due to 
the said limited company from the vendors upon an account stated 
between them on the said day of completion, but to be liquidated in 
aeoount-current between them as hereinafter provided." 

And, Clause 7, as to moneys due upon it — 

"There shall also be from time to time placed to the debit of such 
amount all such sums as shall, during the suspense period, become due to 
the company from the vendors.'^ 

Then Clauses 8 and 9, as to rebate and interest on bills; 
and then Clause 10, as to credit — 

"The account shaU be credited with the sum of £250,000, half of the 
price of the business ; and also with the balance due on ' The Private 
Ledger Account'-— i«., the private balances of the partners." 

And Clause 11 — 

"And all such sums as shall be realised or received l>y Overend in 
respect of the bills, notes, securities, or pi ' op ei iy by the first d^d dedarad 
to be rescued or excepted out of the assets." 

And Clause 13, as to fresh advances — 

''Any sums which the company shall from time to time lend or advance 
to Overend for the purpose of enabling them to wind up and close the 
excepted accounts, or realise any of the securities, shall be carried to the 
debit of the account." 

Then, as to the close of the account, Clause 17 — 

" If, at the expiration of the suspense period, the balance of the account 
shall be on the credit side, it shall be deemed a balance due from the com- 
pany to the firm ; if on the debit side, it shall be deemed a balance due 
from the vendors to the company." 

Clause 18— 

" An obligations Inenrred by the oompaay vnder the first deed in 
respect of the payment of the £250,000, or on the shares in respect of 
the other moneys^ shaU be satisfied on the debts and credits to be carried 
to the suqMnse and guarantee account ; and all obligations of payment 
incurred by. the vendors under their costs aad gmrsntaes In danaH 10, 1 1, 
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12, 14, and 15 of the flnt deed, and in the 6th daaaa of the preient deed, 
•hall be aatiafled in the same manner." 

Clause 19— 

" The oompaoy to have a cautionary lien on the aharea to be allotted to 
Orerend, which ahall remain unaold." 

When the deeds were referred to. 

The Lord Chief-Justice said, The first deed provides for 
the transfer to the new company of all the debts, assets, 
and securities of the old firm, with the exception of such 
of the outstanding debts due to Overend, Gumey, & Co. 
as the company should choose not to adopt; and then, 
there having been a provision to that effect in the first 
deed, the second has reference entirely to the debts so to 
be excepted. The schedule enumerates those debts, and 
the provisions of the second deed have reference through- 
out to nothing but what was done between the two com- 
panies as to those excepted debts. The schedule, there- 
fore, having determined what debts should not pass to the 
new company, the new company have no interest in any- 
thing that relates to those debts, except so far as it is 
desirable that they should be got rid of, so as not to stand 
in the way of the respectability of the new company. 

The drafts of the deed were called for and produced 
by the solicitor of the defendants, and in particular, 
oounsers drafts of the first and second deeds. 

The rough draft of the second deed was dated 18th 
July, several days after the prospectus was issued. The 
draft of the second deed was signed by counsel Then 
the drafts settled by counsel were produced. 

The Lord Chief-Justice, looking at the draft of the 
second deed, originally drawn by counsel on behalf of the 
old firm, and settled by counsel on behalf of the vendees 
— ^the new company — observed that it was evident that 
the latter had exercised a very strict scrutiny into its 
provisions, for every clause was altered. 

The witness said every clause was re-drafted, so that 
scarcely a sentence of the original draft remamed. 
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The Lord Chief- Justice desired to ask the witness one 
or two questions. The prospectus stated that the deed — 
the original deed of transfer — ^was to be seen at his office. 
How many persons had been to see it ? 

Witness stated about thirty or forty. 

The Lord Chief-Justice. — There was a resolution by 
which the secretary was directed to apply to you for the 
documents required to satisfy the Stock Exchange. Had 
you any directions or any suggestions from the directors 
as to what documents you should send or as to what you 
should withhold ? ^ 

Witness. — ^None whateyer, directly or indirectly, from 
any ona In giving Mr Slater the documents I did give 
him, I acted entirdy on my own responsibility. 

The prospectus was put in. It was issued, it is to be 
observed, on the 12th July, before the second deed was 
settled, and before either of them had been executed. 

It was in these terms — 

" OTerend, Gumej, & Co., inoorporatad under the Compeniei Act^ 1862; 
the capital to be £5,000,000, in 100,000 shares of £50 each, of which it ia 
not intended to call up more than £15 a share. There is to be a deposit 
on application of £2 a share, £5 a share on allotment^ £4 a share on Sep- 
tember 15, and a like som on Norember 15. Then followed the names of 
the directors. Three of the directors of the new company were John 
Henry Qumey, Heniy Edmund Oumey, and Robert Birkbeck, who had 
been partners in the old firm, and the other directors were Henry Ford 
Barclay, T. A. Qibb, Hany George Gordon, and William Bennie. Those 
■CTen were the directors of the limited company." 

The prospectus went on to state— 

"The company is formed for the purpose of canying into eflfoct an 
arrangement which has been made for the purchase from Messrs Orerend, 
Gumey, & Co. of their long-established business as bill-brokers and money- 
lenderSi and of the premises in which the business is conducted ; the con- 
sideration for the good-will being £500,000, one-half being paid in cash 
and the remainder in shares of the company, with £15 per share credited 
thereon, terms which, in the opinion of the directors^ cannot fail to insure 
a highly remuneratiTe return to the shareholders. 

" The business will be handed over to the new company on the 1st of 
August nezty the vendors guaranteeing the company against any loss on 
the assets and liabilities transferred. 

K 
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** Three of the memhen of the present firm hftve oonaented to join the 
Boird of the new company, in which they will aleo retain a laiige pecuniary 
interest. Two of them (Mr Heniy Edmund Qumey and Mr Bobert Birk- 
beck) will also occupy the position of managing directors, and undertake 
the general conduct of the business. 

" The ordinary business of the company yrVlf under this arrangement, 
be carried on as heretofore, with the advantage of the co-operation of the 
Board of Direotors, who sJso propose to retain the valuable services of the 
existing staff of the present establishment. 

. ''The directors will give their lealous attention to the cultivation of 
business of a first-class character only, it being their conviction that they 
will thus most efibctually promote the prosperity of the company and the 
permanent interests of the shareholders. 

*' Copies of the company's memorandum and articles of association, as 
well as of the deed of covenant in relation to the transfer of business, can 
be inspected at the offices of the solicitors of the company." 

The deed here alluded to — the deed of transfa^— wimbi so 
deposited and open for inspectioo. 

Evideace was then given as to the allotment of shares, 
and as to the sending of the documents relating to the 
company to the Stock Exchange subsequmt to the allot- 
ment or the application for a settling day. This evidence 
was given by the secretary. He was examined first as 
to the allotment of shares. The allotment was com- 
pleted, he said, on the 28th of July. The witness was 
secretary as to the allotment of shares; another per- 
son, afterwards appointed, being secretary of the company. 
One or othar of them always attended the Board meetings. 
The allotment was completed on the 28th of July. The 
whole of the shares were taken either by the public or the 
directors of the company. The new directors took shares 
in these proportions : — Mr Barclay, 1000 ; Mr Gibb, 1000 ; 
Mr Gordon, 200; Mr Bennie, 200. The old firm took 
none upon the allotment, but, by the terms of the contract, 
they were to take 16,666 (in payment of half of the con- 
sideration, £250,000) at £15 per share paid up. Of these 
they sold 8300 shares, the proeeeds of which— £172,633— 
went to the credit of the suspense and guarantee account 
The members of the old firm took in these proportions : — 
Mr B. Gumey, 4666 ; Mr B. Birkbeck, 2000 ; Mr H. E. 
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Gumey, 4000; Mr J. H. Gumey, 4000, and Mr K Birk- 
btek, 2000. 

The witness stated that from first to last he had heen 
engaged in the share department of the business. He 
ceased to be connected with the company in February 1866. 
At that time the £16 per share had been paid, and his 
services were dispensed with, as previously understood. It 
was stated in the prospectus that it was not intended to 
call up more, and his services, as he expected, were dis- 
pensed with. The allotment and registration of shares was 
his duty. On the 2d August, applications for 224,119 
shares had been received, of which only about 83,000 could 
be allotted to the public. He had been exclusively occu- 
pied with the allotment of shares. Minutes as to the allot- 
ment were entered in one book by himself ; minutes as to 
the ordinary business were kept by the secretary of the 
company in another book. 

The witness was next examined as to the execution of 
the deeds, whidi, it is to be observed, were executed after 
the aUotment. Witness read a minute of the 27th of 
July 1865, at a meeting at which the Messrs Gumey and 
Mr Bennie were present (on the occadon of allotment of 
shares)— 

** BMoWed,— That Ur Jonei (the Boliottor), having reported that both 
the deede were eettled, the seal of the oompany be affixed to each of them, 
and that he be requested to retain them in his custody." 

On the 8th of August^ he saw the seal of the company 
affixed to three deeds. One of them was the deed oi 
mutual covenant, and was dated the 27th of July ; and 
another of the same date was the deed of arrangement on 
the basis of contemporaneous indenture. A third was a 
supplemental deed. The deeds were signed by the directors, 
the defendants ; except that Mr Barclay only signed the 
last, which, however, recited tiie others. He was not privy 
to the prospectna 

The witness proved that on the 8th of August 1865, at 
a meeting at which the principal defendants were present. 
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it was resolved that the resolations as to the deeds be 
entered in a separate minute-book, reserved for the ordin- 
ary business of the company, unconnected with the allot- 
ment and registration of shares, and that an application 
having been received from the Stock Exchange, the secre- 
tary was requested to furnish the Stock Exchange with the 
particulars required, and to obtain Mr Jones's assistance, 
if needful. Witness read a minute of the 8th of August 
1866— 

** That ihe secretary having submitted to the Board the letter from the 
Stock Exchange, relative to the information required by the committee •■ 
to a settlement day for the shares of the company, the secretary be 
requested to furnish the committee with the particulars he requires, and 
to obtain the assistance of the solicitor in doing it." 

Witness then stated that he applied to Mr Jones (the 
soluiitor of the defendants) for his assistance to furnish him 
with such documents as the Stock Exchange might requira 

The witness, in his reply to the committee, said he 
sent what they had required. Witness received from the 
defendants' solicitor the certificate of incorporation, and 
the prospectus, Jkc, with a deed ; that is, the first deed, as 
it is called, the original deed of covenant upon the trans- 
fer of the business, and this he sent to the Stock Exchange 
on the 12th of August. He had received and sent only 
one deed — ^that just referred to. In the letter to the Stock 
Exchange, he forwarded a certificate stating that applica- 
tions for 224,484 shares had been made by the public ; that 
365 of those were withdrawn before the allotment was 
made ; that 83,334 shares had been allotted, on a payment 
of £570,321 ; and that the number of shares taken by the 
vendors in part payment was 16,666. 

The secretary of the Stock Exchange being called to 
prove the documents he had received, which included only 
one deed, was asked what deeds or documents he should 
expect to receive — and replied that, according to their 
rules, they would require information in support of the 
correctness of the prospectus; and being further asked. 
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stated that they would expect that any deed of covenant 
by a firm which had sold its business to a company would 
be produced. 

This closed the evidence under this head as to the for- 
mation of the company. The next head of evidence 
related to the circumstances attending the acquisition of 
shares by the prosecutor or other shareholders. 

The prosecutor stated that he had read the prospectus, 
and studied it carefully,'*' and afterwards purchased shares 
through a broker. He was induced, he said, to take the 
shares by his knowledge of the respectability of the 
directors, especially Mr (Gordon, whom he knew as chair- 
man of a bank to which he belonged.t Being pressed 
further to state what were the specific clauses in the pro- 
spectus which induced him to become a shareholder, he 
said it was the clause which stated that no more than 
£15 a share would be required. 

Sir J. Earslake pointed out that there was no such 
clause ; and upon that the prosecutor, referring to it, said 
that that was so, no doubt, and the words were, '* that it is 
not intended to call up more than £15 per share." 

But he said he had reUed on that, and had purchased 
just as many shares as he could pay that sum upon. He 
was greatly infiuenced by the name of Mr (Gordon, and 
the statement that three of the members of the old firm 
would remain in the company. That greatly influenced 
him, from what he knew of the hereditary and traditional 
character of the house. So the expression as to business 
of a '* first-class character. " He stated that at the time 
he took the shares he had no idea of a second deed, and 
he heard of it first from the report of the liquidators, 
which mentioned the second deed, and the suspense and 

* Hov onftillj be ntd it vIU be seen wben be oame to state wbat It represented; and 
it Is m oorioas illostration of tbe eareless way in wbieb sbareholders read statements 
tbej altenraids oomplain of as frandnlent^ simply beoanse tbey bad not been at tbe 
tronble to undentand tbeir effeet 

fTbns be distinctly stated tbat be bad taken tbe sbares on tbe credit of tbe lumea 
and kbat^ no doubt, was tbe tmtb. Wbat follows was^ it will be seen, afterwards bold 
not to be erldence. 
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goarantee account He bad called at the office of the 
attorney to see the deed, but was told that it had been 
removed to Change Alley immediately after the allotment, 
at the end of July 1865. He made no farther inquiry 
about it, and did not see it until afterwards. Had he 
seen the second deed before he took the shares, he would 
not have taken them.* In the first deed th^e are allusions ; 
but viewing the first deed by itsdf, I should not have 
come to any very alarming conclusion. I think the 
schedule of the second deed would have made it clearer to 
me. The amount is not mentioned there ; but, from the 
character of all the items in that schedule,t I think I 
should not have taken the shares; that is my opinion 
now. Being pressed still further by the counsel for the 
prosecution to mention what clauses in the second deed 
would probably have influenced him, he referred to the 
1st, 13th, 17th, and the schedule. The first, he said, 
pointed to a suspense fund of three years and a half. If 
he had seen that, it would have filled him with alarm. 

Sir J. Coleridge objected to this kind of evidence, but 
for the present it was admitted, although afterwards, on 
further consideration, rejected. 

The first clause mentions the ''excepted** accounts to 
be wound up by the old firm. The 13th clause was^ that 
any sums which the company had lent to the old firm for 
enabling them to wind up the excepted accounts should be 
carried to the debit of the suspense and guarantee account. 
The 17th clause was, that if, at the end of the suspense 
period, the balance was on the credit side, the balance was 
to be considered as a debt due from the company to the 
vendors ; and if, on the contrary, the balance was on the 
debit side, it was to be treated as a debt due from the 

* Tblg «Tldeiiioe^ it wiU Im aeen, vm afterwardi dedared inadinisrfble ; tod It was 
olyrtoinlj vorthtoH, m mare opinion, altir the erent^ m to what woaM haTe been the 
oBaet of certain aattera not then known. Hot it will be obeerred with what atnaie 
donbt the opinion is oonTOjed. 

t There were no Itema In the eohednle. Only one indebted flm waa mentioned, and 
no debt waa mentioned. There waa <mi1j a general deiorfptton, inch aa probabty might 
be foond in any deed for winding-up a partaenhlp. 
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vendors to the oompaoy. The schedule described the 
aoeounts between the old firm and other firms whose 
affairs were in course of liquidation, Ac. 

He went on to the second deed, in which he gave 
the 13th clause-^ 

"That anj sami whieh the compaay may adTaaee to Gumesni 'or tht 
purpoao of enabling them to wind up and doee the udd excepted aoco«itf| 
or to realiae any of the billa, ko,, ihall be repaid by the vendonu'* 

Then there was the schedule, which comprised — 

''All acooonts subsiBting between Gumeys and the MillwaU Iron- 
Wo^ ; all aeooonts aubalsting between Gnrneyt and any eompany, firm, 
or indiTldual, the aSaira of whieh are in ooone of being wound up; all 
account! aubaisting between Gumeys and any company, firm, or estate 
in respect of any adTanoes, loans^ or investments made by Guneys 
upon shares of any company which has been wound up ; and all accounts 
open in the books of Gumeys in respect of any unrealised property or 
securities (if any) accepted or taken by Gumeys in satisfaction or settle- 
ment of any account which has heretofore been open or subsisting and 
unsettled between Gumeys and any person whomsoerer." 

The prosecutor was then asked as to the accounts, but 
Sir J. Coleridge objected. 

The Lord Chief-Justice observed that this could have 
had no influence on the prosecutor, as he had not seen 
them at the time. He obserred, on another occasion, that 
the shareholders had purchased on the faith of the pro- 
spectus, not of the accounts. 

In cross-examination, the prosecutor stated that he never 
went to the company's office at all for the purpose of seeing 
any document, or getting any information. He read that 
the articles and the deed of transfer were to be seen at the 
office ; but he did not see them before he took the shares. 
He saw the articles of assodation almost at the same time, 
and understood (he said) from them that he was not en- 
titled to see the books. 

The Lord Chief-Justice observed, that the clauses in the 
articles of association, on that point, related only to share- 
holders. 

The prosecutor, however, said that, in point of fact, he 
had not been to the office of the company to see either 
deeds or books before he took the shares. And he admitted 



152 THE QUEEN V. GURNET AND OTOEBS. 

that if, instead of, the prospectas stating that the ** deed " 
could be seen, it had been " deeds/^ it would probably have 
made no difference. 

Several other shareholders gave similar evidence. One 
of them being asked what induced him to buy shares, said 
that he bought them on the general faith of the prospectus, 
and believing the Gumeys to be respectable. He had not 
seen the deed referred to in the prospectus, and had only 
ran his eye through the articles of association. He relied, 
he said, upon the respectability of the Gurneys ; and if 
there had been a dozen deeds, he probably would have 
looked at none of them. He avowed, in answer to the 
Lord Chief-Justice, that he had, in this as in other com- 
panies, '' iaJken things too mtich far granted,*^ * This and 
other witnesses being asked if they would have taken the 
shares had they known of the second deed. 

Sir J. Coleridge again objected, that such evidence was 
inadmissible. The Lord Chief-Justice, after taking time 
to consider and consult Mr Justice Hannen, said he had 
arrived at the clear conclusion that it was not admissible.^ 
Such evidence, therefore, was rejected. 

Another shareholder, however, admitted that if ten deeds 
had been open for inspection, instead of one, he probably 
would have looked at none of them. 

Other shareholders gave similar evidence, and stated 
that they took the shares on the fiuth of the prospectus 
and the reputation of the Gurneya They bought on the 
general credit of the house. One of them had read the 
deed of transfer before he took the shares ; and he said he 
saw the terms were commercially rather in favour of the 
Gumeys ; but, on the whole, he thought that it must be a 

* Here is the great prMtical leeaon of the case. 

t This appears to hare been the view of the Lord Chancellor, who, in his Jndgment 
on the case, obsenred— " Oreat stress was laid bj the Vlce^Jhieuioellor on the 
second deed not haTing been brooght forward ; and it was said, that if the second deed 
had been prodnoed, manj persons wonid not hare subscribed. How far an a^ennent of 
that kind is to be taken as an arennent of tect^ I think is rery doabtfU. To saj that 
anj partlcolar person woold or would not hare subscribed if this or that had been done, 
is predicting the future, and cannot be taken as an aTennent of fact (Orerend k Co. 
V. Gnm^ and others, 4 Law Beports, Chancerf, 718.) 
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soaad and valuable property, from the influence of their 
names. He purchased, he said, under the influence of the 
prospectus and the deed 

It should here be stated that no evidence was offered to 
falsify any of the specific statements in the prospectus ; 
and, on the contrary, they were all apparently proved by 
the evidence for the prosecution, which, as abready stated, 
proceeded rather upon the theory that the transaction had 
included a guarantee of assets known to be worthless, by 
reason of the alleged insolvency of the vendors. The pro- 
spectus stated that the vendors guaranteed any deficiency 
in assets transferred, but did not state anything as to the 
sufficiency of the guarantee, or the solvency of the vendors. 
In short, the prosecution was founded rather upon a sup- 
posed fraudulent concealment of insolvency than on any 
actual misstatement of facts in the prosecution. 

This appeared to close the evidence in the case as to the 
circumstances under which the company was formed, and 
the public led and induced to take shares. 

Then came the last head of evidence, as to the history 
of the company, and the causes of its failure. 

The transfer, as already stated, took place on the 31st 
July 1865, and the new company commenced business on 
the 1st August At that date the accounts in the books 
stood thus — 

In the old firm's ledger there was an account opened 
to the company, who were debited with £8,500,000 for 
securities ; £1,000,000 for advances; £1,345,000 for bills in 
hand ; £120,000 cash ; suspense and guarantee account, 
£4,200,000; and various smaller items, making up a 
total debit of £15,000,000. These were the debits of the 
old firm. Then the company was credited with £9,000,000 
for loans ; £1,900,000 country bankers ; balances of the 
partners' private accounts, £1,000,000; and single de- 
posits, £2,600,000 ; and other smaller sums, making up 
£15,000,000. These; were the liabiUties of the old firm. 
That statement of Account was carried into the general 
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ledger of the company, except that the two sides were 
reversed. Of the bills received by the company — about 
£9.000,000— £1,000,000 were in hand,* and the remainder 
were left in security for loans from the bankers. The 
shareholders' accountant added £7,000,000 for bills re-dis- 
counted; but these, he admitted, were only contingent 
liabilities, and might never take effect. Out of seventeen 
millions of bills (according to the shareholders' account- 
ant), one million were in hand ; seven millions had been 
re-discounted, and the remainder were transferred to the 
company as cash securities. 

Taking the £15,000,000, on one side, representing lia- 
bilities,t and, on the other side, representing assets, the 
assets would not amount to £15,000,000 if the items 
entered as suspense and guarantee account were deducted. 
That account was carried into the books of the company 
thus. There was a separate account opened in the ledger, 
called the Suspense and Guarantee Account, and that sum 
was debited to it — £4,200,000. It appeared as a debt 
from Overend to the company. But it was at once credited 
with the sum of £1,000,000, the amount of the balances 
on the partners' private account, which reduced it to 
£3,200,000. That sum of £1,000,000 was transferred 
from the accounts of the partners, and the shareholdereT 
accountant admitted that it was properly so transferred. 
It was, he said, a perfectly fair and legitimate transaction 
in that respect Then the account was further reduced by 
the sum of £250,000, half the purchase-money, which 
reduced it to £2,900,000. Then there was a further credit 
for £173,000, proceeds of the shares, which were the other 
half of the consideration, and the price of the trade pre- 
mises, £26,500, which together made a sum of nearly 
£200,000, and further reduced the amount of debt to 
£2,700,000. And then there was a sum of £500,000, pro- 

* Thus there wm a million of ready useta, ezelnatTe of the iSlSO,000 actual eaih. 

t That Is, taking them as present liabilities, which th^ were not, serersl miUIoos 
being for deposits at Interesti snl^eet to withdrawal, but also to renewal bj fresh 
deposits, and so oonstltating lather floating o^ital than present liablUtlea. If the 
ottdt were, not all ready, so neither were the liabilities aD present. 
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ceeds of private estates, reducing the amount to £2,150,000 
in round figures. That iras, then, the position of the 
account. But, on the one hand, it was increased by fur- 
ther advances on the old accounts, and, on the other hand, 
by further credits ; and at the time of the stoppage of the 
company it stood ^t the sum of J^,97O,000. That is to 
say that, or about £3,000,000, was the total amount of 
deficiency on the account As to these advances after the 
company started, however. 

The Lord Ohief-Justioe observed that they appeared 
irrelevant to the present charge, of a fraudulent transaction 
as to the transfer. 

Mx Kenealy urged that this was evidence of absence of 
bona fides. The issue was, Did the defendants conspire to 
sell an insolvent concern, or to obtain a large sum on the 
purchase of an insolvent concern ? * 

The Lord Chief-Justice said that it might be cogent 
evidence of fraud if the persons charged had disposed of a 
business known to be worthless; but the fact that the 
company, after the transfer, made bad debts by imprudent 
advances, appeared rather to prove folly in the conduct of 
the business than fraud in the transfer of it. 

Mr Kenealy urged that, if the £4,000,000 stood in the 
books of the firm as their liability to the new company, 
and they induced the company to advance £600,000 more 
upon those accounts, that went to show mala fides. 

The Lord Chief-JusticeL — Li that particular transaction. 
But how does it show mcda fides in the transfer ? 

Mr Kenealy. — ^They kept the sum in their order books, 
debiting themselves with it in the new accounta 

The Lord Chief-Justice. — ^How much more advantageous 
would it have been for them to get rid of it altogether, and 
pass it off to the new company I They did not do that, 
but engaged to be rei^nsible for it, and that is a striking 
feature in the case. 

• n§n it win b6 olMenred that the ianie stated waa quite meoiuieoted with the 
truth ef the prospeetos ; and, moreover, there was aa ambtgattj as to the inimted 
iasolTeaey, wlicther it meant only a defteieocj of trade assets. 
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Mr Kenealy. — ^They made advanoes on the old aooonnts 
to the old debtors, and the amounts are debited to Over- 
end's suspense and guarantee account 

Sir J. Coleridge objected that there must be some foun- 
dation laid to show these advances fraudulent No doubt, 
in the attempts to improve the account, and to wind-up 
these enormous concerns, advances were made by the com- 
pany to the old firm in respect of those matters which they 
were winding-up, and on which they were charged with 
interest There is no doubt about the fact. But iljixmd 
is imputed, a foundation for it must be laid. 

The Lord Chief- Justice said the bearing of the matter 
upon the case was extremely remote, no doubt 

Sir J. Coteridge objected to the evidence as inadmis- 
sible, because having no bearing whatever on the original 
transaction. 

Sir J. Earslake also objected on the part of the new 
directors. 

The Lord Chief-Justice. — They are seeking to show, not 
merely that the items were carried into the account, but 
that money was actually paid out of the funds of the com- 
pany to the credit of the firm on this account 

lir MellisL — But the fact of that being in the account 
does not show it All that it shows is that, under the 
suspense and guarantee account, the old firm were bound 
to guarantee it 

The evidence was, however, admitted, and in the result, 
it appeared that further advances had been made by that 
company on some of the old accounts to the amount of 
£600,000, and that thus the amount of deficiency on the 
account was £2,900,000. The effect of the bookkeeping 
was to render the old firm liable for the whole amount, and 
to charge interest upon it The shareholders' accountant 
said this was wrong; but it appeared that the official 
liquidator had issued accounts showing a profit by the 
company during the nine months of its existence, including 
that interest 
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With regard to the amoant of business done by the 
company dnring the nine months of its existence, the 
official liquidator stated it at £66,000,000. That was the 
amount of the bills discounted, and there was a very large 
amount of first-rate paper turned over. It was, however, 
he said, an exceptional period. Money increased in value 
from the iformation of the company up to the date of 
the suspension, when it was 7 or 8 per cent. Bills 
might be discounted one day at the bank rate of 3 per 
cent, which on the next day might be raised to 3} per 
cent, and if they were re-discounted it would be at the 
higher rate. Thus there would be little gain, or probably 
a loss. A large quantity of such business must be done 
by re-discounting. The profit is obtained by using other 
people's money at a low rate.* On the 27th July 1865 the 
rate of interest was 3} per cent On the 20ih May 1866 
(the day of the stoppage) it was 8 per cent The rate of 
money was steadily rising between these dates. 

On the 27Ui July 1865 it waa at 8 J per ee&t. 
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and it went on to 9 per cent 

Speaking broadly, it went on steadily rising from July 
1865 to May 1866. Consequently, he said, the company 
was brought out at the most unfavourable time as to the 
discount operation& And this great demand for money 
would also operate on the deposits. There was a large with- 
drawal of deposits from the bank in the first four months 

* That is, btTing it at a low rate^ and uiiiig it at a higher. 
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of the new company in 1866. The single depoaito,— ^.6., the 
deposits by persons at interest, that is, on a oertain number 
of days' notice— were, on the 1st Angost 1866, £2,260,000,. 
and country bankers had on deposit £1,900,000, and the 
loans to the company on security were£9 ,000,000. Onthelst 
May 1866 the single deposit^ were £1,830,000, the ootmtry 
bankers £1^230,000, and the loans on secnrities £6,400,000. 
The amount of deposits withdrawn in the last four months 
of the existence of the company was at the rate of a mil- 
lion a month. Between those dates there was a difference 
against the company of nearly £6,000,000. That is, com* 
paring withdrawals with deposits, they were £6,000,000 
the worse. The firm were not bankers ; th^ did not hold 
money on drawing accounts. The money of other persons 
deposited with the company was drawn out at that rate, 
thereby greatly diminishing the working power of the 
company. The difference between the 1st August, the 
day of their commencing, and the date of their 8uq)en8ioni 
was £6,000,000. That sum represents the amount the 
company was the worse for between those dates ; that is, 
that £6,000,000 more were drawn out than was paid in. 
Of that amount, £4,000,000 were to be attributed to the 
last four months during which the concern was working — 
between the 1st Januaiy 1866 and the 1st May 1866 
there was a difference of £4,000,000. The amount fluc- 
tuated. On the 27th January 1866 the single deposits 
amounted to £2,900,000, whereas on the Ist August they 
were only £2,200,000, and that up to January there was 
an increase. But between the 1st January and 10th May 
the single deposits were reduced from £2,900,OQO to 
£1,800,000. Up to the 27th January things stood better 
than Uiey did at the commencement of the company. But 
between the 27th January and the date of the stoppage 
things grew worse by £6,000,000, in reqiiect of the money 
tiiat had been drawn out This mon^ that was with- 
drawn was the same in fact as cash. It was the money 
upon which they were working. The great bulk of the 
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bosiness was done with other people's mone]^.* There 
was in tmth, withdrawn £6,000,000 of earning profitable 
capital. Their profit would be upon the use of that money, 
the difference between what they could get as interest and 
what they paid as interest. 

At the end of January it became known that Messrs 
Gumey were selling their property, and this increased the 
distrust They had before the stoppage realised £600,000, 
fmd after the stoppage there had been realised above 
£700,000, and £60,000 more was expected But the pro^ 
perty had been sold under great depreciation. The mil- 
lion of doubtful assets estimated to be good had, from a 
similar ci^ose, realised only about £600,000. Everything 
had been realised at a period of great depression. But the 
estimate originally made was fair and reasonable. 

The official liquidator was asked whether the cause of 
the stoppage was not the want of power to realise the 
suspense account He answered that he considered that, 
if the account had been realised, there would have been no 
(TOspensiony upon which 

The Lord Chief-Justice observed, that whenever there 
was a run, and the house stopped in consequence of the 
run, it was impossible to realise at the minute. 

Mr Kenealy. — If the excepted accounts had not beei^ 
locked up for three years and a half, there would have 
been no suspension. 

The Lord Chief-Justica — They were not locked up for 
that time, because it was impossible that such debts as 
these could b^ realised. The &ct was, that insolvent 
companies or firms were the debtors. Dividends could 
only be got from time to time. Securities, which had to 
go through certain processes before they could be made 
available, so as to be realised, could not be taken into the 
market and made money while there was a run. The 
trutti i$f the eause of the irtoppage was the insufficiency of 

* tram whkhUfBDowB that It eaiuwtbekcptalwaTinadj for rtpfl^BtBt;olhinrlit^ 
what would bMOB««ftlMbwlBtMf HovMuU It bt dealt with? 
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money on deposit to supply the money that was drawn 
oat If there had not been that ran npon them, they 
might have been going on now. 
The official liquidator replied that it was so. 
* / The Lord Chief-Justice. — Because^ as I understand it, 
/ the greater portion of the business was carried on with 
/ other people's money; and as long as other people will 
/ trust you with money, you can carry on business ; but if 
i those people withdraw their money, and you have not got 
'^ money to back you, then you come to a stand-still. 

The witness said it was so ; it was a question of confi- 
dence. 

The Lord Chief-Justice.— The withdrawal of deposits 
would affect the power of discounting, for withdrawal of 
deposits diminishes the means of discounting. 

At the close of the examination of the official liquidator, 
he was asked by the Lord Chief-Justice whether, from all 
he had seen of the business and the accounts, he was of 
opinion that if the sum of £4,000,000 had been met by the 
private estates, and the bad assets got rid of, and fresh 
capital brought in to supply the deficiency — ^that if the 
crisis had not occurred in May 1866, the business would 
have been prosperous, and he answered that he was of that 
opinion, and that, if the business had been conducted as a 
bill-broking and money-dealing business, without any of 
its funds being applied to extraneous advances or adven- 
tures, there was nothing to prevent its being carried on 
as prosperously as before. That was his opinion, and he 
added that he believed that ifil%e old firm had gone on, U 
might have been in existence now^ for it was no worse off in 
1865 than in 1864. 

Some question was made as to the amount of withdrawals 
during the four months before the stoppage, but the official 
liquidator, by reference to the books, supported his state- 
ment On the 13th of Januaiy 1866, and the 13th of 
April, the difference was £4,752,000. The amount at the 
first date was £14,191,000, and on the second £9,439,000, 
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the difference being £4,752,000. Upon this he was chal- 
lenged to show in the general ledger any other items or 
heads of moneys drawn ont than those of single deposits, 
loans on securities, and country banks (which only made up 
£2,900,000), and he said there were several other heads of 
items. There were a number of personal accounts not in- 
cluded in those others. There were 500 accounts with the 
house not perhaps included in single deposits, and on which 
(so far as he had been able to examine them) large amounts 
had been withdrawn during the period to which he had 
referred. And, on the whole, his statement appeared 
abundantly maintained.* 

With regard to the condition of the company at the 
time of the stoppage, the official liquidators stated that the 
gross amount of liabilities was above £18,000,000, but 
then this included bills re-discounted — about £8,000,000 
—their liabilities on which were merely contingent, and 
might never take effect, or if they did, might be reduced 
to payments. In June the liquidators issued a report, 
entitled, Approximate Statement of the Affairs of the Com- 
pany in Liquidation, May 1861, and the gross liabilities 
were there stated as nearly £11,000,000 ; that is to say, 
nearly £4,000,000 creditors unsecured, £6,000,000 creditors 
secured, and about £9,000,000 liabilities as bills payable,— 
all of which the (official liquidators stated) should be paid 
by the parties for whose account the bills were accepted. 
This was part of the liabilities on bills re-discounted, the 
gross amount of which was stated as about £8,000,000, 
with this noto— " It is impossible at the present time to 
form any correct estimate as to the amount which may 
ultimately be claimed against the company in respect of 
those bills," as to which it is to be observed that the liability 
of the company was only contingent — t.e., contingent upon 
their non-payment by any of the prior parties to the 
billa Then as to the assets, the liquidators stated — " No 

* Tha inporteBoe attaehad to It mif ht ba Infarrad tnm tha afforts nada to daatroj It 
No point ia tha eaia waa mora obatinatel j oontroTartad. And it ahoold taem that it waa 
fall to b^ CMal to tha ttiaoiy of the proaaratioa aa to tha aaoaa of tha diiaatar. 

L 
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^timate having been made of the clmms which will arise 
against the company in respect of bills re-discounted, the 
addition of the items would be useless, and might lead to 
erroneous impressions as to the ultimate result'' But the 
estimated assets were stated to the gross account of between 
five and six millions, and an estimated account of between 
four and five millions. This included the cash in hand, 
nearly £64,000 ; the bills renewable, £1,150,000, estimated 
to realise £1,100,000 ; sundry debtors' balances, £460,000, 
estimated to produce £420,000 ; over- due bills in hand, 
nearly £1,000,000, estimated to produce £90,000; the 
suspense and guarantee account, £2,970,000, estimated to 
produce £2,250,000 : surplus of creditors' securities, 
£270,000, and some smaller items, making a gross total, 
as above stated, of nearly £6,000,000, and a net total of 
between £4,000,000 and £5,000,000. Whether or not 
this would leave a surplus or a deficiency entirely depended 
(as the official liquidators now stated) upon whether the 
contingent liabilities of the company on bills re-discounted 
were met or not If they were met, they would be assets ; 
if not met, debits. 

He explained that on these bills for which the company 
was liable there were the names of persons who were 
bound to pay them ; and these bills, therefore, must be re« 
garded as assets of a certain value — but what value would 
depend on the ultimate result Pepositors were creditors 
unsecured, but parties who had re-discounted bills or held 
bills as securities for advances were secured creditors. lii 
the whole of the bills re-discounted were paid, there would 
be a balance in favour of the company, a balance of nearly 
a million. Of the amount of £6,000,000 secured debts, a 
large portion was covered by bills, and it was explained 
that on these there might be a surplus, as bankers did not 
always discount, but made advances on a mass of bills ; so 
that the bills when redeemed would be assets. Then the 
official liquidator made this statement — 

** The approzimaU Btatement oi the afikin of the compaoy in liquida- 
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tion haa not been ponnied without reiy oonaiderable difficulty, for at the 
preeent time the most oarefuUy oooeidered estlmatee may prove fallacioue. 
On the one aide of the account there is the contingent liabilities arising 
from the borrowing on or re-discounting of bills still current, to the amount 
of nearly £14,000,000, while on the other side the probable result of the 
realisation of assets of the nominal Talue of £16,000,000 has to be dealt 
with. We do not propose, at the present moment, to attempt to esti- 
mate the loss which the company may ultimately sustain by the non- 
payment in full of the bills held by creditors as securities for loans, or <^ 
the bills re-discounted, for haying regard to the large amount of such 
bills, and the very exceptional state of commercial affairs, no such esti- 
mate could be relied on." 

The official liquidator explained that the gross total of 
£18,000,000 of liabilities was made up of £4,000,000 un- 
secured creditors, and £14,000,000 of contingent liabilities 
on bills either re-discounted or deposited as securities. The 
whole of the £14,000,000, he pointed out, might have been 
paid, and then there might have been a surplus of nearly 
£1,000,000 — ^the other assets being estimated at about 
£5,000,000. The statement went on— 

** With respect to the assets on the credit side of the account, we hare, 
to the best of our ability, made such an estimate as we think fairly repre- 
■ents their Talue ; at the same time, the peculiar nature of the greater 
portion, together with the circumstances under which they will have to be 
realised, precludes the possibility of our stating the actual amount which 
they win ultimately produce.** 

The estimated loss on the suspense and guarantee account 
was estimated at £2,168,000. There had been certain lia- 
bilities on guarantees given by the old firm, which were 
debited to that account in addition to the original amount. 
For some of these, securities had been taken, however, and, 
to a certain extent, realised, and the result was, that the 
deficiency on the account was reduced to the above amount. 
That is to say, the ultimate deficiency on the excepted 
accounts and assets was, in round numbers, £2,000,000, and 
the withdrawals of deposits during the four months preced- 
ing the stoppage of the company amounted to £5,000,000; 
that is, the company, at the time of the stoppage, was, as 
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the o£Gicial liquidator stated, £5,000,000 the worse, as 
compared with its position when it started. 

With regard to profit made by the company, it had 
discounted £56,000,000 of bills; but then, owing to the 
continued rise in the rate of interest, the profit, by way of 
discount, was diminished down to a very small amount 
—about £4000. The total profit was about £134,000 ;— 
including interest on the suspense and guarantee account, 
which the official liquidator thought rightly charged, but 
which, of course, was not realised. On the whole, therefore, 
there was abundant evidence, in the case for the prosecu- 
tion, that the stoppage of the company was caused not by 
the deficiency on the old assets, but by the excess of with* 
/ drawals over deposits. 

Certain evidence was given asio the circumstances under 
which the stoppage of the company took place, and the 
conduct and statement of the directors at the time. 

Discounting went on to the day of stoppage. On the 
23d February, the defendant (Birkbeck) wrote to a share* 
holder in these terms, after an interview — 

" Shortly after I saw yon last December, we conflidered the qnestioti of 
pabUihing a statement, but we found that by the Articles of Assodstion 
this oonld not be done except at a general meeting of the shareholders. 
By the 29th clause of the Articles, it is directed that ' the first general 
meeting shall be held at such time not being more than twdre months, 
nor less than ten months from the incorporation of the company * — viz., 
between the 14th of May and the 14th of July. This has been the sole 
reason for no report or balance-sheet having been published. No one can 
hare been more annoyed at the rumours relative to the company than we 
have been. I can only assure you that the company have not lost any* 
thing, and that the business is going on as satisfactorily as we could 
desire. We quite agree with you in the necessity of great caution in the 
American trade." 

On the 14th April, he wrote thus — 

" I can assure yon that there is not the slightest ground for the report 
which you mention, that any of the directors, or any of us, have been 
selling a single share since I wrote you in February. Except as noticed 
in the Timei of to-day by frauds of Pinto, Peres, & Co., tiie company 
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haj9 not mftde a lingle bad debt. I still believe that when July oomea, 
yoQ will be perfectly aatiafted with the aocounta." 

On the 17th April, the defendant (H. E. Gurney) wrote 
thns to a shareholder — 

" In reply to your note of yesterday, I beg to inform you that we hare 
no intention whatever of making a calL Kone of the shares allotted to 
the late firm have been sold since October. Any loss made by the Mill- 
wall Company belongs to the old firm ; till Pinto & Co. let us in, we had 
not made a single bad debt. I am sorry to say that they, by fraud, have 
let us in to a considerable extent, but how much it will be, we cannot at 
present teU ; but I have no fear of our being prevented paying a fair divi- 
dend. As to a public statement, we believe Uiat is better avoided till the 
right time comes for our meeting." 

A shareholder was then exammed as to a conversation 
with Mr Birkbeck on the 10th of May 1866, the day of the 
stoppage, when Mr Birkbeck said that a day or two before, 
the directors had met, and agreed to divide a profit of seven 
per cent. ; but that the day before, the Bank of England 
had mimmartly r^ected a large class of securities; that 
there was an old grudge between the bank and the Gurneys, 
and that they had taken the opportunity of stopping them. 
He said the Bank of England had refused an advance upon 
ample and abundant security, and that the conduct of the 
bank ought to be the subject of inquiry in Parliament; 
and that it would produce such a crash as would reverbe- 
rate throughout the kingdom. Witness asked him as to 
the prospects of liquidation, and Mr Birkbeck said that he 
and Mr H. E. Gurney had gone carefully over the securi- 
ties, and believed that £7, 10& per share would be realised, 
though there might be a call required for the winding-up. 
Mr Birkbeck, on that occasion, said to witness, know- 
ing him to be a large shareholder, ''I wish you would 
abuse me.'' 

In cross-examination, it was elicited that the witness 
was plaintiff in a suit in Chancery to render the defendants 
pertonally liable. Mr Birkbeck had told him that he had 
quite lately invested some money of his wife's in the con* 
cem. And this was proved as a fact in the case. 
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It was also proved that another defendant (Mr Barclay) 
had recently lodged £90,000 in the house as a deposit. 

On the 17th May, several days after the stoppage, the 
defendant Mr H. E. Gumey wrote — 

" Tou will Bee by the papers that a meeting has been oonrened by some 
of the shareholders, to see what means can be taken to resnseitate this 
fine business ; bnt it is clear the best way wiU be not to make a call and 
continue the old concern, bat start off an entirely fresh one, which must 
do a large business^ and giving the shareholders the opportunity of taking 
shares." 

With regard to what occurred after the stoppage, and 
especially as to the condition of the company at that time, 
the following evidence was given. 

Messrs Turquand and Harding were appointed official 
liquidators. In the meantime a meeting of the share- 
holders and directors took place on the 11th of June 1866, 
The prosecutor was present at a meeting of the share- 
holders. Mr J. H. Gurney was in the chair, and stated 
that all the directors were present. Mr J. H. Gumey 
alluded to the failure in the value of the assets, and wit- 
ness asked whether the directors had taken any pains to 
investigate the value of the assets before they were taken. 
No answer was given. He repeated his question, and then 
Mr Bennie gave an answer, and stated that they had inves- 
tigated the value of the assets, and that he and his friends^ 
the other directors, had investigated the value of the assets, 
and that there was a deficit of about £1,400,000, and that, 
without investigating the value of the private estates, he 
and his colleagues had assumed that they must be worth 
at least that amount Witness asked whether the private 
estates were to be only responsible for that amount, or for 
any deficiency that might arise. The answer was, that 
they were liable to an unlimited extent Mr Bennie stated 
that what the firm wanted at the time of the transfer was 
'' fresh capital ;" and he stated, as a proof of the good 
faith of the directors, that at the time of the collapse every 
one of the directors was a large shareholder and a laige 
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depositor. The great point was as to the private estates, 
and at that time he had no bad opinion of any of the 
parties. A committee of investigation was then formed to 
look into the a£fairs of the company, and the prosecator 
became the chairman. 

At the close of the case, in consequence of some cross- 
examination of the prosecutor as to the proceedings in 
Chancery being put in,* 

Mr Kenealy proposed to put in the affidavits and affir- 
mations of the defendants in those proceedings. 

Sir J. Coleridge submitted that the whole should be 
put in. 

Mr Mellish submitted that, before depositions could be 
put in, it must appear on what proceedings they took 
place. The affidavits were, on the application of a share- 
holder, to be struck off the list of contributorie& 

Mr Giffard said there were two Chancery suits, in which 

* There were, flrst, prooeediogs by sluureholderi to be taken off the Ust of eontrilMi- 
toriee on the ground of frand on the part of the directon ; and these proeecdingi were 
diamiesed on the ground that firand, at between the directon and the shareholderB, waa 
no answer to the olalmi of creditor!. The caee went on appeal to the House of Lordi^ 
who aflrmed tha decision. (Oatei e. Turqnand, 2 Law B^Mrts, H. L., 825.) Then 
there was a bill by some of the shareholders, on the part of the company, against tha 
directors on the ground of fraud, stating that, at the time of the transfer, the firm were 
InsolTent to the extent of at least 41,000,000 ; that the directors were aware of it ; that 
the seoond deed was not mentioned in the prospectus, and was not made known to tha 
shareholders^ and that, if it had been disclosed, and the true state of the firm had been 
made known to the company, they would hare reftised to purchase the good>wlll ; that 
th«tt^ablUtlei ezoeeded the asseto by abore £8,000,000 ; and that, to meet the deficiency 
the directors secured only such sums as might be recoTerable in respect of the assets^ 
and such ftuther sums as under the deed, might be reooTered from the partnen ; and 
that the directon had not enforced their guarantee. To the bill stating these matten 
then was a demurrer by one defendant^ on the ground that they disclosed no sufficient 
claim for equitable relict The Vice-Chanoellor held that then was, but the Lord Chan- 
cellor annulled hia dedaion, and hdd that then waa not This, of course, put an end to 
the suit ; but, in the neaatlme, other of the defendants had put in wMwert, and, among 
others, Mr Bennle, whose answer was to the effect of his statement at the Mansion" 
House already mentioned. {Vide ante, p« 80.) The Lord Chancellor, in hia judgment^ 
Bald that he quite adopted the opinion of the Tlce-ChancellOT in this req>ect, " that there 
la no charge that the directors' c<mdu«^ in making the purchase of the business, was 
fraudulen t , or that they iiUendei to do otherwise than discharge that whidi they thought 
their duty to the sharehoUen." The question wss only as to breach of duty, no fraud 
being iMretended ; and as to that the Losd Chancellor hekl that then had been no such 
breach of du^. ** The directon," he said, ** wen, according to the Articles of AssoeiatlmB, 
to make a purchase of an extremely specnlatiTO nature. Srery one knows that the trade 
of a bill-broker is rery ^eculatiTo. The company, thenfore, was to embark in that 
which must always be a hasardous business— « busineis entirely dependent on the 
pnidenoe and dexterity of those who manage it Then the scheme was this :--Jtht parl- 
nen in the old Ann said, We an in a slate of insolTency to the extent of two milllona 
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some of the defendants had filed answers, which he desired 
to be pat in. 

Sir J. Earslake made a similar objection. 

The Lord Chief-Justice. — Strictly speaking, the affidavits 
could only be used against the parties making them. If 
the prosecutor desires to put them in as part of his case, 
the whole of the proceedings ought to be put in. A single 
affidavit may bear a very di£ferent interpretation from what 
it ought to bear, if read in connexion with the other pro- 
ceedings. 

Upon this, none of the proceedings were put in on the 
part of the prosecution. 

There was no evidence for the defence. 

but we bATe four miUlonB owing to lu, and w« wuit timo to get these ftmr mllUoiif In. 
We will Mt off our one million, which lidne to u m partnerii againit theee debts ; we will 
ftlso leftTe £260,000, part of the sam to be paid for good-will, m entering into thai 
aooount, and so far redaciog the amount we are ultimately to paj jou. The time giren 
fbr realiiation ii to be three jears and a half, which is called the lospense period, and 
during that time we wUl trj to get in those four millions ; we will get in as much as we 
can, and we will guarantee yon the difference at the end of the time. No doubt, to one 
not aocttstomed to be engaged in haiardons transactions of this kind, this does seem to 
be a most haiardous speculation ; but I must take lt| that those who entered into this 
eoneem, haring power to buj the business upon the best tenns thej could make, and 
having power to take a guarantee, which implied tkat tkejf mif^ pottMy havt had a 
nwuHty/or a guwraiUet in rttpeot qf tkeliatMiUet, they entered into this arrangementi 
and they bought a business which has not turned out quite so profitably as they expected. 
HowoTer, it was evidently a q>eculation, because it would be absurd to suppose that the 
whole of the four millions could be realised. And how are we to tell what portion was 
azpected to be realised f How, then, can it be said that there was a breach of trust on 
the part of any one of the directors towards those who employed him as their agent t 
They employed him to buy this concern, believing it to be, though a hasardous on^ yet 
a flourishing one ; and the view which I take is, that they bought it, believing it to be a 
flourishing concern. There is nothing to show that in taking the guarantee the direo- 
tors were guilty of any breach of duty. The partners were all thought to be men of 
wealth, and there is nothing to show that they were not, in truth, so — subject, of course, to 
this question of the two millions, which, if the firm had broken up at that momenti 
might have been demanded of them. The oompany must take the consequences of 
having Intrusted their money to persons of sanguine temperament, who have made a 
purchase which turns out to be a bad one ; but I do not flnd enough in the case to show 
me that it is so ridiculous and absurd, or that there has been such eratia fUtHeomMa 
amounting to fkaud, as to induce me to hold that there has been any breadi of trust," 
The Lord Chancellor went on to say, as to the remark that the directors were not Justifled 
la keeping bask the second deed, that this might or might not JustiQr a particular credi- 
tor in saying he had been misled ; but he doubted whether an averment that, if that deed 
bad been prodoeed, aumy would not have subscribed, was an averment of any matter of 
fbct at alL The case, however, as to the conduct of the directors in the transfer of the 
business turned on the Articles of Assoeiation, which gare them the power and contained 
the terms of the contract between the company and the direeton. (Overend M Co., Our* 
ney and others, Law Reports, Chancery Appeals, 721, 80 L. J., Oh.) The Loid ChanQeltor 
therefore dismissed the bill ; and if the whole proceedings had been put la, his decree 
•Bd the ADswtn of the defendants would have been put in. 
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With reference to tHe suit in Chancery, it was mentioned 
that some of the defendants had answered, and one of 
them had made a statement to the same e£fect 

The Lord Chief- Justice more than once observed that it 
would have been but fair that the statement thus made by 
one of the defendants should have been presented by the 
prosecutors either — ^if there was no reason to doubt it 
— as his defence, or — ^if it could be falsified — as part 
of the evidence for the prosecution. 

It was not, however, put in. It was proved that the 
defendants had relinquished all their private estates for 
the benefit of the creditors. 

It appeared that shortly before the stoppage the 
Norwich Bank (mentioned in the estimate of assets) was 
so dealt with as to become 'Mocked up" during the 
" suspense period." 

The above appears to have been the substance of the 
evidence so far as it was really material.* 

The case for the prosecution, as already mentioned, 
turned mainly on the alleged insolvency, by reason of the 
four millions of bad or doubtful assets, which, it will be 
observed, were, according to the evidence of the official 
liquidator, rightly estimated as worth £1,000,000, so that 
the deficiency was thus reduced to £3,000,000, and was, 
according to the admission on the part of the prosecution, 
rightly reduced by another million, the amount of the 
partners' private balances, so that the deficiency was thus 
reduced to £2,000,000. And, according to the evidence 
of the official liquidator, the real value of the partners' 
private estates was equal to that amount ; so that, accord- 
ing to the case for the prosecution, at the time of the 
transfer of the business there was no insolvency, in the 
sense of a deficiency, in the total assets, private and 
partnership, of the members of the firm. 

It was indeed stated by the shareholders' accountant 

* Thtr« were many minor or collaterUl matten In the OTldenoe, not neceetary to bo 
noticed, cepeclally m they were tally dealt with in the tuiuninf up. The oktiect in the 
,B«port has been to ftato doarty tht waJbtri/AfaOii, 
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that interest was improperly charged on these bad or 
doubtful debts, and, in particular, that the alleged profits 
made by the company was, for the most part, made up of 
interest so charged, but the official liquidator thought 
that, under the guarantee, interest was rightly charged 
against the guarantors, the vendors. On the other hand, 
as to the books of the firm, the shareholders' accountant 
admitted that interest might fairly be charged upon debts 
until hopelessly bad — ^that is, until after bankruptcy. 
Until then, he said, interest might properly be charged on 
profit and loss account. 

With r^ard to the accounts of the old firm, the official 
liquidator said that the books were kept in the usual way 
in which bankers kept them, and that the profit and loss 
account was properly kept There was an abstract of 
balances in the ledger, which showed the profit and loss 
to any one acquainted with the business. There were 
balances owing by the firm, and balances owing to the 
firm. The one, they could have no doubt, would be paid ; 
the other would be a subject of value. It would require 
special knowledge as to that upon this head of the case. 
I The Lord Chief-Justice observed that the firm appeared 

^ fik^i^ ) to have wf^^ aocounts which they had always been in the 
habit of keeping. Besides, Ihe sharehcldera took their 
shares vnthotU asking to see the accounts at aU.* 

With respect to the profit stated as made by the com- 
pany, and which was partly made up of interest charged 
against the vendors or their guarantee, the shareholders' 
accountant stated that he did not mean to represent that 
the charging of interest on the profit and loss account was 
wrong ; but that the making it out a profit was wrong. It 
was, however, elicited from him that the account published 
was a copy of the profit and loss account, which repre- 
sented it truly as interest on the suspense and guarantee 
account And it was also elicited that the account thus 
objected to had been put forth by the official liquidcUors. 

* This WW the key to the CUlftoy whieh perrided the whole die for the proeecatkm. 



BUHMAttT OF THS CJISE FOR THE PROSEOXmON. 171 

It was attempted, in one instance, to prove part of the 
doabtf ul dehtsfictitious, or pretended, and not really dae ; but 
the attempt failed, and the witness proved that the money 
was really dae, though from another party, and, as a mere 
matter of bookkeeping, it was debited to himself, as the 
agent. It was attempted to throw some discredit on one 
of the books, but that also failed, as did evidence of 
motive. These were the only attempts to prove any 
actual deception or fraud, and they failed. 

It appeared, as already stated, that the estimates of the 
value of the assets and of the private estates had failed, 
but there was no evidence that the estimates were not 
honest and fair, and the official liquidator proved that 
they were reasonable. And he explained and accounted 
for their failure by reason of the depression under which 
these assets and estates were realised. 

Had these assets and estates been realised, as they would 
otherwise have been, there would have been no deficiency 
on the assets of the old firm. 

According to the evidence of the official liquidator, 
the deficiency, after the failure of the company, was about 
£2,100,000, though the prosecutor sought to make it out 
to be £2,900,000. 

And, as already stated, according to the evidence of the 
official liquidator, there were £5,000,000 of deposits with- 
drawn within the last five months of the existence of the 
company — that is, £5,000,000 in excess of withdrawals 
over deposit& Down to the time of the stoppage, the com- 
pany, however, had capital to discount with, and, within 
the last ten days, discounted £800,000.* 

Mr Mellish then submitted, on the part of Mr Barclay, 

* In the eoane of the trial, which lasted Mrenl &a,j% the ihareholden' Mcoontaat / 
pDbliihed a letter in one of the p^en, eonmentlnf <m his croee-ezamioatlea hj the 
SoUeitor-GeBeral, who oomplained of It; in eout ; and thereapon the Lord Ohief«Jiiatlee 
at onee aninadTerted upon it aa a groea contempt of court, for which he declared, nnleaa 
the wltnees at once apolofised, he ihoold conmit him for contempt of coort. A witneaa, 
he laid, upon whom obeerratlona had been made might hare a right after the trial to 
Tindlcate himieli; hnt not bj aa i^tpeai to the pohlio while the trial waa pnoeeding, 
and while the caaewaaatUl under the ooDiidentton of the J«7. ThewltnantheNapon 
explained and apokgiied. 
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that there was no case against him. He first referred par- 
ticularly to the indictment. The first set of counts, he 
pointed out, did not charge a conspiracy, but were framed 
upon the recent Act, (24 & 25 Vict, cap. 96), which 
enacted that directors putting forth false and fraudulent 
statements, with intent to deceive and defraud, should be 
deemed guilty of a misdemeanour. These counts, he said, 
charged the making and putting forth of the prospectus^ 
knowing it to be false. Then there was another set of 
counts (7 to 17), charging a conspiracy to commit the 
statutable offence. Every one of these counts treated the 
issuing of the prospectus as an overt act of the conspiracy. 
Then there was a set of counts (18 to 30), charging a con- 
spiracy to cheat and defraud particular persons. These 
counts did not appear to have been relied on, and they did 
not specify the false pretences relied upon. The essence of 
these counts was an intention to defraud particular persons, 
and he apprehended that they failed. 

The Lord Chief-Justice. — Not necessarily so, assum^- 
ing the conspiracy ; it would be a continuing conspiracy 
until it eventuated in the result of fraud upon indivi- 
duals. 

Mr Mellish. — The only device charged is the issuing of 
the prospectus. 

The Lord Chief-Justice — But if the issuing of the pro* 
spectus was an overt act of a previous conspiracy to get rid 
of a worthless concern and induce the public to take it, it 
is not the issuing of the prospectus, but the conspiracy of 
which it was the means, which would be the offence. If 
the conspiracy should be established — if the jury should 
see evidence from which they may infer the exist- 
ence of the c<Hi8piracy, then it does not depend merely 
upon the issuing of the prospectus ; and if they all joined 
in the conspiracy, and then resolved to publish the pro- 
spectus, then, although one of the parties had no hand in it, 
yet it would be evidence of an antecedent conspiracy, and 
whatever was done within the scope of and for the further- 
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ance of the common purpose might be taken to be done by 
all who concurred in the common purpose. 

Mr Mellish. — But on counts for a cqpspiracy, and counts 
so general, it is important to distinguish what is sufficient 
eyidence to prove that any individual was a party to it 
And there is no evidence of a conspiracy to which Mr Bar* 
clay was party. 

The Lord Chief-Justice. — It is put thus — ^that all of 
them were aware that the business was worthless, and that 
they all combined to get rid of it in this way. 

Mr Mellish submitted that there was no evidence that 
Mr Barclay had anything to do with the prospectus. 

The Lord Chief- Justice. — ^Not unless he is connected 
with a general conspiracy which was carried out by the 
prospectus. 

Mr Mellish. — There is no evidence that he knew the 
state of the affidrs of the old firm until after he became a 
director, and the letters show that he was not an original 
director, and that the prospectus was settled and the com* 
pany substantially formed before he became a director. He 
signed the memorandum of association on the 23d of July, 
the day the company was formed. The prospectus was 
issued on the 13th of July, ten days previously, and it was 
issued by the original promoters. Mr Barclay was not a 
promoter, and only agreed to become a director after the 
company was formed. 

The Lord Chief-Justice observed that the company was 
legally formed, but not really or actually. 

Mr Mellish reminded the Lord Chief-Justice of the 
case of Sir E. Watkin, who saw his name for the first time 
to a prospectus in The TimeSy and objected to it as "too 
florid ; " and although he remained a director, yet the case 
as against him was stopped. That showed that a director 
becoming so after the company was established was not 
liable for any fraud in the concoction of the compapy. 

The Lord Chief-Justice. — ^The weakness of your argu- 
ment is, that it is not the mere formation of the com- 
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pany which is here charged, bat the offering of shares 
known to be worthlesa The substance of the case is, that 
the directors offered shares to the public knowmg that the 
scheme was worthless. That is how it is put, and it is 
impossible to assume that a party who becomes the director 
of a company constituted to carry out a certain scheme, if 
it is fraudulent, cannot be presumed primd facte to be 
cognisant of the fraud. If it should be proved that Mr 
Barclay knew nothing of the affairs of the firm, it would 
be different. 

Mr Mellish. — My Lord, my client, Mr Barclay, does not 
desire to throw the slightest imputation upon the Messrs 
Gumey of having defrauded him. He would rather be con- 
victed than cast such a reflection upon them. But at the 
same time, when it, comes to a question of evidence against 
himself of fraud, surely he may fairly urge that there is no 
evidence that he knew the affiurs of the company ? 

The Lord Chief- Justice.— Of course, if it shall turn out 
in point of fact that Mr Barclay, when he consented to 
become a director, knew nothing of the concomitant facts, 
the jury will be bound to dismiss the case as against him. 
But I cannot assume it. It is a question for the jury ; it 
is impossible for me to determine it 

Mr Mellish, upon that, desired his Lordship to reserve 
the question whether there was any evidence against Mr 
Barclay. 

The Lord Chief-Justice assented. 

Mr Eenealy then addressed the jury upon the evidence 
for the prosecution. Notwithstanding, he said, the mag- 
nitude of the case, and the high position of the defendants, 
the same principles of law were to be applied as in the 
most miserable case at Quarter Sessions. For his own 
part, he thought the case resembled one of a mock auction, 
where silver was sold which was not silver, and jewels 
which were glass.* The defendants were mock auctioneers, 

* If pnpvtj la 8<dd at an aneUon ander a d«Borlptloii wUch Is ontme, and oalenlated 
to entimpi the sale la Told, and the pvnhaier najr recorar baok hia depoaita (Bobinaott^ 
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who sold as valuable what they knew to be worthless, and 
thus induced persons to part with their money. He desired 
to keep the jury to the real point in the case. He was not 
going to encumber the case with figures ; he put this broad 
question, Was the concern sold known to be insolvent when 
it was sold as solvent ? * If the jury could not doubt that 
the defendants well knew the state of the concern, then the 
case was made out against them, f Moreover, euppressio 
vert was as bad as suggeaito falsi. The suppression of the 
truth might be as mischievouB as the statement or eogges- 
tion of falsehood, and the concealment of the second deed 
was ample proof of fraud. Again, one of the defendants, 
in writing to another, said, " Ton are right in negativing 
the proposal of continuing the business of verend, Gumey, 
A Oo." Such a proposal had been made and negatived, a 
proposal to continue the old business. It was known to be 
an untenable proposal. It was to be lamented that they 
had not also abandoned the idea of continuing the business 
by means of a new company. Another letter spoke of a 
deficiency, yet their solicitor spoke of a *' surplus." 

The Lord Chief- Justice. — That was not after selling aU 
their estates. 

Mr Eenealy. — ^They did not contemplate that then. 

The Lord Chief-Justice. — Yes, if required, it was pro- 
vided for. You must take the whole arrangement If the 



V. MiugroTe, 8 C. A P. 460). Asd a nle aimoaneed to b« without refeire is Told 
pviTen wo emplojod to bid (Thomett v. HAlnea, 16 M. k W., 807) ; and thia is a oon- 
•pincy for which thej may be indicted (Lerl v. Leri, 0. d( P.) But to conBtltoto 
fkmiid, the representations made bj the paitj most be fdltt to hit faiovtatpe ; and it is 
not enoogh to show that he stated erasirely the means he possessed, but the Jory most be 
satisfied, before they affix to a party the stigma of ftmnd, that he stated what was ontme 
to his knowledge (Tindal, O.-J. ; Neeley r. Lock, Ibid., 627). Piand is a ialse state- 
ment knowingly made, for the purpose of indncing another to enter into a contract 
(Mnnay «. Mann, 2 Ezch. Bep., 688). 

* Not indnding the private assets, vide ante. 

t This has never been held as law, except where the sappresslon was incident to and 
part of some posittve misrepresentation ; as where it was said : ** If a man professing to 
answer a question select those Cscts only which are likely to give credit, and keep back 
the rest" (Vooter «. Charles, Bing., 408). Here, it will be observed, the suppression 
Is described as part of a franduient misrepresentation. In that sense only has it.ever 
been said that suppression may be as much Ihuidulent as assertion, when the suppres- 
sion makes the answer or the statement fraudulent ; and no case has ever arisen of an 
aetion Ibr mere oonoealment, tzoept u incident to^ and part of a positiTe misrepre- 
seataiion. 
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doubtful assets were not realised to a greater extent than 
the million estimated, they would be responsible on their 
guarantee for the residue. Mr Harding, the official liqui- 
dator, found among the papers an estimate of the value 
of the private estates. It never was supposed there was a 
surplus independent of the private estates. 

Mr Kenealy said he did not suppose that this was so. 
On the contrary, he insisted that the members of the old 
firm well knew that their concern was in a hopeless state. 
Mr Gumey, in one of his letters, spoke of " a real" catas- 
trophe. This showed that their position was well known, 
and that it was not solvent — that a catastrophe was im- 
pending over them, and he contended that it sufficed fully 
to support the issue. Then they ought not to have sold 
this business as they did. What was the real position of 
the company ? It was represented that in 1858, and 1859, 
and 1860, the firm divided large profits. The greater their 
recklessness, considering their losses. 

The Lord Chief- Justice. — The official liquidator stated 
that the losses did not commence until afterwards. That 
is the evidence ; and in a criminal prosecution we must go 
according to the evidence, and only according to the evi- 
dence. The official liquidator gave that evidence, and if 
it was not correct, it was open to you to contest and con- 
tradict it ; but you did not attempt to do so, and, that 
being so, it must now be taken to be the fact 

Mr Kenealy said he submitted to this correction, but 
contended that the defendants could never have supposed 
that the tremendous deficiency of £4,000,000 could ever 
be realised. He desired the jury to decide the case accord- 
ing to the actual facts, and not upon fallacious estimates. 
He insisted that the directors must have known that they 
were insolvent at the end of 1865, even allowing for all 
available assets as being realised. They ought not to have 
shut their eyes to the real facts. They had for fifteen 
years been losing largely. 

The Lord Chief- Justice. — ^No, that is not so ; I really 
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caDDot allow yoa to say that. It is not in accordance with 
the evidence. . It is not true that they had been losing for 
fifteen years, bat only for five, and that it was far from 
being true that the whole were available assets, and there 
certainly was a large deficiency. 

He urged that the estimates of Mr Harding, the ofiicial 
liquidator, were fallacious. The estimate of assets was 
entirely fallacious. The Millwall Ironworks debt and 
others had been released, or were worthless, instead of 
being reduced. These were instances to show the utterly 
unreliable nature of the suspense and guarantee account. 
What was the use of putting down such assets as these as 
amounting to £4,000,000 ? 

The Lord Chief-Justice observed that they were only 
estimated to amount to £1,000,000, and the old firm gave 
their guarantee for the deficiency. 

Mr Eenealy went on to urge that there was an ultimate 
deficiency of nearly £3,000,000. These were the circum- 
tances under which the jury had to determine whether any 
or all of the defendants had been guilty of this conspiracy. 
It would not do for any of the defendants to say that they • 
did not know the real truth. It was for them to inquire 
into and find out the truth. 

The Lord Chief- Justice. — That is not so; on a criminal 
charge the question is what they really knew or believed 
to have been the truth. If, upon such a charge as this, it 
appears that they had an honest belief in what they repre- 
sented, even though contrary to the actual facts as they 
turned out to be, then the charge cannot be sustained. 

Mr Eenealy said that, taking this view of the law, he 
relied on the fact that the firm for several years had ceased 
to divide any profits, and that the estimato of assets had 
been wholly fallacious. Nevertheless, they resolved to go 
on and transfer it to the shareholders, and with that view 
they issued their prospectua If the defendants really be- 
lieved the statement in it, they ought to be acquitted ; if 
they did not, they ought to be convicted. It was true the 

¥ 
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prospectus mentioned a guarantee of deficiency, but would 
•it be supposed that the guarantors were insolvent ? The 
58th clause of the Articles of Association spoke of net pro- 
fits and 7 per cent., but could they have believed anything 
of the kind ? It was for the jury to say whether these 
representations were really honestly held out and believed 
in by the defendants. It was said that the shareholders 
did not look to any deed, and relied only on the general 
reputation of the firm. But if they had seen the second 
deed, and had known the list of doubtful debts,* they 
would not have been likely to take shares. The learned 
counsel then went on to comment upon the letters and the 
language of Mr Eirkbeck to Mr Peek at the time of the 
stoppage — *' I wish you would abuse me ; it would be a 
relief." That showed a wounded conscience. Mr Peek s 
reply was suggestive — *' If the transaction has been honest, 
why should you be abused ? " No reply was made. The 
jury might be left to draw their own inferences. Advert- 
ing to the defence, he likened it to the customary defence 
in cases of embezzlement, which consisted in enveloping 
.the case in clouds of figures. He noticed the alleged 
absence of regular balance-sheets, and dwelt upon it as 
indicative of suspicion. The broad fact was, that the com- 
pany started with a deficiency of £2,900,000, and that the 
shareholders lost £3,270,000.t The defence was rested 
mainly on the estimates of Mr Harding, the official liqui- 
dator. On one side there were facts, on the other side mere 
estimates. What was the use of estimates against terrible 
facts ? When the company started, the old firm owed 
them £2,970,000, and they made no profit beyond £i()00. 
The Lord Chief-Justice observed that this was not 
credible. They had discounted bills to the amount of 
£56,000,000, and they must have made an enormous 
amount by the discount. The official liquidator stated 
that the profit was £142,000, but there had been a deduo^ 

* Thej would Qot have known, for there was no ennmeration of debts. ' 

t The whole tellacj of the prosecution lay In coupling together these facts, as if thej 
were In the connexion of cause and effect. 
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tion of £138,000 for interest, owing to the rise in the 
rate of interest on re-discounting. 

Mr Eenealy proceeded to comment upon the deeds. 
The first, he said, was complete in itself, and did not refer 
to the other. If the transaction was honest, the transfer 
was the most simple matter in the world. If it was dis- 
honest, of course it would be different. Then, indeed, 
there would be difficulty. If the concern was insolvent, 
then there would be a necessity for all the complex (trrange- 
ments of the second deed ; and no doubt it was this which 
rendered them necessary. Only one deed was mentioned 
in the prospectus, though there were intended to be two. 
Why was that? Why should the issuing of the pro- 
spectus have been hurried ? It was brought out at a most 
favourable time. The number of shares applied for was 
224,485, three times the number which could be allotted. 
And money was cheap at the time the company started, 
though it rose afterwards. There was, therefore, no reason 
for haste. And why was the second deed not waited for 
and disclosed ? But how was it that, when it was known 
that there were two deeds, the prospectus was allowed to 
state that there was one ? It was true that it did not state 
that there was only one. But why was not the other dis- 
closed? The whole of the defendants consented to its 
suppression, and from that fact alone the jury might infer 
— ^not, indeed, that the new directors had the same know* 
ledge of the affairs of the firm as the old members— but 
that they must have had some guilty knowledge. And it 
was not necessary to bring home the same degree of guilty 
knowledge to all of the defendants in a case of conspiracy. 
And if any of them had any guilty knowledge they were 
equally liable. Notwithstanding this, even a few weeks be- 
fore the failure, the directors had talked about dividends. 
Could they really have believed in the possibility of any divi- 
dend? They talked of '* resuscitating this fine business." 
Could this hope have been sincerely entertained ? Mere tyros 
in business might have been so deceived, but surely such 
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experienced men of business could hardly have been so. 
He contended that every one who was cognisant of the 
second deed was party to the conspiracy, provided the jury 
thought the second deed frandulent. Of course, if the 
jury thought that deed fair and bond fide, there was an end 
of that view. But if they thought the second deed fraudu- 
lent, then all the defendants were aware of it, and were 
liable. He contended that the second deed was fraudulent, 
because it put off the realisation of the excepted assets for 
three years and a half. Another proof of mala fides was, 
he urged, the transfer of the Norwich Bank. But for that 
transfer, the bank would have been liable to the new com- 
pany. And to that deed all the defendants were parties. 
The bank, but for the deed, would have been part of the 
assets of the new company, and it was locked up by the 
deed for three years. Nothing would be realised from the 
bank until 1870. This deed and the third deed made 
Mr Barclay liable. Mr Gordon was liable, for he had 
originally drawn the prospectus, which stated that the con- 
cern could not fail to realise a considerable profit, and that 
the deficiency would be amply and satisfactorily guaranteed. 
In conclusion, he contended that the defendants were all 
liable, chiefly because they had concurred in representing 
the concern as solvent when they knew it was insolvent, 
and because they had represented their guarantee as 
valuable when it was not so. He said, — I charge fraud, 
against the defendants in these respects and in these par- 
ticulars. I charge a promise not to call for more than 
£15 a share, thereby leading to the inference that the pro- 
perty was valuable, whereas double the £15 was absolutely, 
sunk before they started ; a promise of a guarantee for 
principal and interest, which in their insolvent condition 
they knew to be worthless. They were expected, we are 
told, to realise £1,000,000. Where was the greater part 
of the difference to come from except from the public ? 
They had no large pecuniary interest, as alleged in their 
prospectus^ all they had being swallowed up and the shares 
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at once appropriated to other purposes. They impliedly 
declared the good-will to be worth £500,000, when they 
well knew that it was worth nothing. They knew the 
business could not insure a highly remunerative return, as 
promised in the prospectus. A private firm might recover 
itself, but a public company which required a half-yearly 
dividend never could. The first would make a sacrifice, 
but the public company would require a dividend to keep 
up its shares, . otherwise it must perish. They pretended 
that they had resolved to devote themselves to business of 
a first-class character, they having in reality resolved to 
convert the funds of the shareholders to the improper 
maintenance of the old excepted and insolvent account, 
on which they expended no less than £615,000. They 
deceived the shareholders, the Stock Exchange, and the 
public into the belief that there was only one deed which 
contained all the terms of the transfer. They knew that 
the Stock Exchange required all documents relating to 
such matters, yet on the 12th of August they sent '' the 
original deed," which had been executed on the 27th of 
July. Was not the second deed an original also ? They 
executed a secret deed against good faith and for the 
purpose of converting the property of the shareholders to 
purposes adverse to their own interests, and with intent to 
defraud. A false pretence in the 58th Article of Asso- 
ciation, that the limited company would realise a profit 
of 7 per cent on the paid-up capital, when they knew 
that all the paid-up capital would be absorbed in the 
liabilities of the suspense account. They pretended that 
the sum of £500,000 was to be retained in the hands 
of the limited company as a material guarantee, when 
they had already determined that it was to be otherwise 
expended against their own debts. The same false pre- 
tence and fraud as to the money, £26,000, paid for the 
premises. They pretended to transfer £15,000,000 worth 
of available and valuable assets against the same amount 
of immediate liabilities, when, in fact, they transferred only 
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£11,000,000 or £11,500,000 worth, thereby defrauding the 
shareholders of more than three millions. They combined 
to keep the shareholders in ignorance of what really was 
transferred and what was withheld in the suspense and 
guarantee account for the purposes of fraud. They guar- 
anteed debts as good which they knew to be bad and 
wholly irrecoverable. They deceived the shareholders by 
wilfully withholding from them any real information as 
to the amount available for securities for the excepted 
accounts. Though they knew the excepted accounts to 
be worth only a small part of the £4,000,000 which they 
represented, they secretly agreed that they should be 
treated as being of the full value of cash ready to be paid 
down on demand, or, at all events, within a short and 
reasonable period. There was a secret and fraudulent 
agreement that Overend, Gumey, & Co. should be at 
liberty to put against the excepted accounts any moneys 
they received, even although they never paid them over to 
the limited company, but put them into their own pockets. 
A fraudulent agreement that the limited company was to 
lend money to Overend, Gumey, & Co. to wind up and 
close the excepted accounts (described as assets), though 
Overend, Gumey, & Co. had guaranteed the same. A 
fraudulent misappropriation of £615,000 under that clause. 
A fraudulent agreement to extend the time for payment 
of the suspense account to a period of three years and 
five months, as well as of their own personal liability^ 
and which agreement they combined to keep secret from 
the shareholders. A concealment from the shareholders 
of the duration in point of time of the suspense period 
(three years and a half), which they were bound in honour 
to make known, the shareholders having an absolute right 
to knowledge of the fact. A pretence to sell and carry on 
the business of money-dealers and bill-brokers only after 
they had secretly agreed to take an interest and carry on 
the other old and ruinous transactions, speculations amount- 
ing to £4,200,000. 
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8ir John Coleridge (Solicitor-General) then addressed 
the jury on behalf of the Messrs Gumey and Mr Birkbeck. 
They, he said, heartily rejoice that at last an authentic 
and judicial opinion is to be pronounced upon their case. 
Of unauthentic, of ignorant, of cruel and unfounded 
opinion they haye had enough, and to spare I They have 
had to live for the last two years in an atmosphere of 
calumny and misrepresentation, and so untiring have been 
the efforts of their assailants that there is scarcely a single 
fact connected with the case which is not now seen through 
mists and clouds of prejudice, enough to disturb the sight 
and distract the judgment of the calmest and justest men 
on earth. They know too well what is the effect, upon all 
men, of calumny, if it be but loud enough and long enough ; 
and no one can say that the calumny in this case has been 
wanting either in loudness or in length. And the case has 
been opened in a vein of fierce invective and extravagant 
denunciation, which, in my experience, has been without a 
parallel. It has been termed a gigantic case of fraud, and 
likened to the South .Sea Bubble — a case as unlike the 
present as any case that could possibly be suggested in the 
whole range of our history. And a definition of conspiracy 
was cited from the summing-up of Lord EUenborough in 
the case of Lord Cochrane, — ^a case in which a verdict was 
obtained, by clamour and by prejudice, which was not 
warranted by the evidence, — a case in which the verdict 
which that powerful judge obtained from an exhausted 
jury has been reversed by the universal — or almost uni- 
versal — opinion of his countrymen I Such was the case 
which has been appealed to as a precedent, — a case surely 
more to be regarded as a warning than as an example. 

If this were indeed a public prosecution, — if the counsel 
for the prosecution were indeed the high priest of justice 
conducting a temperate and judicial investigation into the 
crimes of great criminals, no one more than myself would 
more earnestly desire (if I thought that there was any 
ground for it) success to attend upon such an investigation. 
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But you will see that, as far as regards public spirit, or as 
for justice, or any desire to obtain the truth, you may 
measure it by the manner in which the prosecution has 
been conducted. 

What is the object of the prosecution ? To bring down 
upon the Messrs Gurney their ruin for life? They are 
ruined already. To get back anything they have kept 
back from the public ? It is all gone. You know — ^it has 
been proved in the case— that every shilling which they 
had has been taken from them. Their life interests, their 
reversion, their estates, have all gone — not unjustly — ^to 
pay the debts they were bound to pay. And how have 
the defendants been treated? The prosecutor began by 
going into Chancery, for the purpose of making them 
answerable for the great sums of money lost. In the Court 
of Chancery there is the power — ^if affidavits are made — 
of cross-examining the persons who make them. The 
defendants are sued in Chancery, where, under a penal 
Act of Parliament, they were compelled to disclose all that 
they had done ; and then, all the .materials having thus 
been extracted from them, they were then subjected to 
criminal prosecutions ; and it is sought to make them out 
<;riminals upon evidence which the law has allowed to be 
^torted from them in the course of these civil proceedings. 

The first six counts of this voluminous indictment are 
framed upon this very Act of Parliament, which gives the 
plaintiffs power to cross-examine the parties, and compels 
them to disclose ; and the very same clause which gives 
that power, protects those who make disclosure from any 
possible pensd consequences of what they are thus compelled 
to disclose. It may be that, upon those counts of the 
indictment (which really contain the charge against the 
defendants), the very Act of Parliament under which the 
prosecutors procured their evidence would be a complete 
answer, because that very statute says fairly enough that 
though the party shall be compelled to make disclosures, 
yet, that to prevent the gross injustice of putting a man 
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upon his trial on matters which he was compelled to dis- 
close, the statute says that it shall not be given in evidence; 
and that no one shidl be convicted in consequence of dis- 
closures which he has thus been compelled to make. 

What are we trying here ? We are really trying whether 
the Messrs Gumey and the other defendants were or were 
not guilty of the crime of issuing a prospectus wilfully 
false — one of the very heads of crime pointed out in this 
Act of Parliament, under which they procured their evi- 
dence, and then proceeded to indict the defendants in 
defence of their very enactment 

But the defendants, whatever that point of law is worth , 
decline to take it, and prefer to make their defence upon 
the merits. 

You are here to consider, however, not merely whether 
the defendants have been guilty of issuing a false prospec- 
tus — for the whole stress of the case is laid upon the 
other part of the indictment, which charges the defendants 
with a conspiracy to do that for the mere doing of which 
they could not be indicted. And no doubt, in point of law, 
the prosecution may be so framed. But the question is, 
whether — ^when you look at the case, not through the falla- 
cious figures of Uie accountant, but through the truth and 
fact as it will appear upon the evidence — ^you can find the 
smallest ground for saying that the defendants met together 
with the nefarious purpose of issuing a false prospectus 
which was to ruin all persons who were induced to take 
shares upon the strength of it ? 

Now let me direct your attention to the prospectus. It 
is suggested that it is fraudulent because they could not 
have thought that the money-dealing and bill-broking 
business of Gumeys was worth £500,000. It is not that 
they are charged merely with a careless and negligent 
statement, but that it was a statement wUfully fraudulent, 
with the criminal intention to deceive. 

Then it is suggested that it was a fraudulent statement 
that the vendors guaranteed the company against any loss 
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on the assets and liabilities transferred. Bat would not 
any one have supposed that the transfer of that enormous 
business was made for some reason ? Was not this very 
mention of a guarantee enough to make men of experience 
in business aware that there were losses, and that there 
were liabilities which required a guarantee ; and that it 
was because Gurneys wanted assets in carrying on a busi- 
ness enormously lucrative, no doubt, but requiring an 
enormous capital to render it lucrative? That it was 
because portions of their immense capital had been locked 
up in unremunerative assets or liabilities, that this transfer 
was originally designed and carried out? I appeal- to you, 
as men of business, would not you have known from this 
prospectus that there were certain matters which the firm 
desired to get rid of ; that in order to preserve their mag- 
nificent business, it was desired to bring new blood into 
the concern, but that their own wealth being very large, 
they thought that there was plenty of property to enable 
them to guarantee the purchasers against any possible loss 
or liability upon the transfer of the business ? 

Yet, as to the whole of the prospectus, it is suggested 
that it was fraudulent, because it was absurd to suppose 
that the business was a good one, or could possibly be 
remunerative in the hands of a company, and that the 
whole thing was a mere bubble, to be paralleled by the 
South Sea Company, or any other instance of '' gigantic 
fraud " of which history afibrds a parallel. But the real 
truth of the matter is quite the reverse of all thia 

This was an old and well established business. It was 
established in the last century; it was one of enormous 
amount, and from which the partners had retired from 
time to time with vast fortunes, and I suppose there was 
scarcely a larger or finer business in the world. There is 
no doubt that of late years large portions of the capital of 
the company became locked up in unprofitable speculations ; 
that they had lent money to individuals, contractors, or 
companies, in many of which cases failures had taken 
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place, or changes of circumstances, and, in some instances, 
fraod; and the result was, that a large portion of the 
capital had become locked up, and was not *available for 
the business of money-dealing and bill-broking. 

It is true that to a great extent that business is a matter of 
credit, and that a great deal of it is done with the money 
of other people, and that the profit is made upon the 
rapid turn-over of the money which other persons leave 
in the hands of the dealers, the profit being the difference 
between what they get by using it, and ^rhat they have to 
pay for using it. That, no doubt, is true, but, at the 
same time, however large the amount that persons may be 
willing to trust in the hands of persons of well established 
reputation, there must be in such an enormous business as 
this a large amount of available capital to meet a panic, 
or to realise at once enough to cover some large los& It 
was, therefore, necessary that a great amount of new capital 
should be brought in. 

Because losses were incurred in exceptional advances, 
that does not at all militate against the undoubted fact of 
the vast earning power of the proper business of the house, 
which was estimated at from £180,000 to £190,000 a year. 
Thus we have to deal here with a business of that enor- 
mous earning power. It is not said that the money- 
dealing and bill-broking business of Overend & Gurney 
suffered in the hands of the company, or that the legitimate 
business of the house went down during the nine mpnths 
of the company's existence. It was, therefore, a large 
business which the firm had to deal with, and which they 
had a right to deal with as they did. They had a great 
lock-up of capital, but they had a great credit and good- 
will, which enabled them, if they had the capital, to earn 
that enormous amount. They had enormous private pro- 
perty; they had some securities besides their own indi- 
vidual estates; they had various assets in funds, which 
they proposed to set off against that lock-up, and which, 
in their judgment^ covered it. If it could have been 
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covered, Overend & Co. would have been at this moment 
in existence, doing a large and lucrative business. The 
whole depended upon whether the estimate was fair and 
bond fide and reasonable — not whether it was correct, and, 
in the result, successfal, but whether it was fair and reason- 
able. If the defendants had been dishonest, and had con- 
templated a fraud, they would have withdrawn their capital 
and their estates and their private property, and would 
have allowed their great hoase to collapse, and pay what 
it could under a bankruptcy. But what did they do? 
From the time when these exceptional losses commenced, 
they carried the profits of the proper business to a reserve 
fund. They then stopped all advances upon the doubtful 
accounts, and then they proceeded to dispose of their 
legitimate and proper business of money-dealing and bill- 
broking, making their whole private estates liable for their 
losses. They took to themselves every asset known to be 
bad or doubtful, and the whole case for the prosecution 
proceeds upon the delusion of forgetting this, and confound- 
ing assets with liabilities; and because there were had 
assets, and persons who owed Gumeys great sums did 
not pay them (although, if they had, there would have 
been no occasion for the formation of a company, or for a 
guarantee of any deficiency), it is represented that they 
were liabilities, and that they formed part of the assets 
transferred. But the real truth is, that they transferred 
only the good btmness. All these bad accounts they kept 
to themselves, on a separate account, though the assets 
realised were to go to that account. If only the losses 
could be met, the concern would have been saved ; and if 
the old firm, by its property, could meet them, they would 
have the good-will of a business of immense amount which 
they could dispose of. Could the losses be met ? — that is 
the question. There was a valuation of the property, and 
if it was reasonable and fair, then I submit there is an end 
of the case. Then toaa it fair and reasonable ? The evi- 
dence is that it was so. And it showed a surplus. Of 
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course, if there was no surplus, — ^if the affairs of the firm 
were in such a condition that it was hopeless to meet them, 
the good-will was worth nothing. But was it so ? There 
was the enormous business ; there was an immensely valu- 
able business; there were £4,000,000 of bad debts; the 
question was, whether there were assets or estates to meet 
them. Upon the estimates, there were ; and the evidence 
is, that the estimates were fair. 

You must remember that you are trying these gentle- 
men upon, a charge of conspiracy and fraud, and you must 
therefore be satisfied that there was a deliberate, wilful, 
fraudulent intention on their minds at the time of the 
transfer. If that was not so, — if there was not any fraudu- 
lent intention to deceive, then they did not conspire to 
defraud ; there was no bad or fraudulent intention on their 
minds, and they ought to be acquitted. Let me impress 
upon you how unfair it is to judge such a case by the 
event. 

And, further, you must consider it as clear that there 
must have been honafdea in the defendants, for they could 
not gain a shilling, nor relieve themselves of a shilling of 
liability, unless the concern was successful. They could 
not gain a sixpence, because they made themselves liable 
to the new company to the extent of every shilling of their 
private estates to pay the bad debts which they retained. 
Therefore they could gain nothing, and they could rdieve 
themselves of nothing, unless the concern succeeded. 

Could they have proceeded with greater feimess ? They 
called in four independent men, whom they invited to join 
them, and they made a full disclosure of everything to 
them. Could they have done more ? What motive could 
the new and independent directors have had to deceive 
and defraud themselves ? I call in aid their, high charac- 
ter and their independent position. Forgive me if I am 
in earnest in this case ; because, the honour, the character, 
the feelings, the whole life of these honourable men, is in 
my hands. Just put the case to yourselves, and ask your- 
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selves, in a similar case, how would you like to be judged 
by persons sitting in the position which you now occupy ? 
Suppose you cpuld say that you had disclosed everything 
to independent gentlemen whom you had invited to join 
you, and who could have had no earthly motive to imperil 
their characters and their great fortunes in an enterprise 
not likely to succeed, would you not think that a jury ought 
to hold that conclusive, and that it was impossible you 
could have been fraudulent, seeing that such men, know- 
ing everything, consented, at the peril of aU they hold dear, 
to join you ? 

!N'o doubt, in the event, things did not turn out as had 
been expected. But you are men of business, and you 
know that property is of one value to-day and another to- 
morrow ; and you know that, from one cause or another, 
circumstances may go against a concern, and that men 
may be, and often are, the victims of circumstances, and 
not of their own wickedness or folly. 

I might stop here, and say that the prosecution has 
broken down — it certainly has, if you agree with me that 
the estimates were honest ; but the case has been sup- 
ported by suggestions and insinuations rather than evidence, 
and these I proceed to notice. 

(After entering elaborately into the various points made 
in the evidence, the Solicitor-General proceeded to com- 
ment on the deeds) — 

In the first deed a going concern is transferred at a cer- 
tain sum, and there are certain excepted accounts and 
securities connected with them, kept out of the transfer. 
The mode in which those accounts are to be kept, the 
liabilities to arise on those accounts, the separation between 
the old firm and the company in respect of those accounts, 
all mentioned, and an obligation imposed upon the old 
firm that, in liquidating and closing those accounts, they 
should never make the company liable, and that they should 
act under the direction of the directors in liquidating and 
closing those accounts. All that is disclosed in the deed, 
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which was shown to any of the shareholders who desired to 
see it And can there be any qnestion that it was not 
true, to everybody who read and understood that deed, 
that there was a very large question which was not dealt 
with? 

Then the second deed deals with the accounts thus 
excepted, and with tliose accounts alone ; and it shows 
that they were to be retained in the hands of the old firm, 
who were to deal with them within a limited time fixed 
by the deed, and that any benefit which arose from the 
realisation of any of the assets connected with the old debts 
was to go to the company. This was said to be fraudulent, 
but could there be anything fairer ? 

It is said that any one who had seen this deed would 
have been deterred from taking shares. But that would 
depend upon whether the guarantees were sufficient, a 
question already dealt with. It is, in another form, the 
question whether the estimate of assets was fair. If so, it 
was an honest transaction. The real question, therefore, 
is whether the valuation was sufficient and reasonable. 

The real truth is, that no one took shares upon deeds ; 
few even looked at any deed at all, and they took their 
shares on the faith of the prospectus. It was in proof 
said that they took their shares on the credit of the 
name of Gurneys ; and that thus to deal with their names 
was fraudulent, as their concern was hopelessly insolvent 
and worthless. That, again, comes back to the same 
question, whether it was so. I do not know what fraud 
there is in trading upon an honest reputatioa If Gurneys 
had a reputation upon which people were prepared to 
trust them, I cannot understand that there was anything 
fraudulent in making use of it. 

In truth, it is difficult to make out what the case for 
the prosecution is, beyond the suggestion that the business 
was worthless and the partners hopelessly insolvent Thus 
again comes the question. Was that so ? 

As to the suggested conspiracy to concoct fraudulent 
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on which they relied to extricate them from their diffi- 
culties, a thoasand times more difficult. 

You have been told by the counsel for the prose- 
cution that the issue in this case is one^ upon which 
millions depend. Like eveiything else suggested in sup- 
port of the prosecution, that is entirely fallacious and 
without foundation. No millions depend on this issue. 
Not a shilling, not a single farthing more, can be ex- 
tracted from the pockets of these gentlemen which has not 
already been sacrificed. So far as they are concerned, they 
are already ruined men; and the world can do no worse for 
them than the world has already done. But there is 
another issue, of the deepest and most painful nature, 
which is confided to your hands. It is the issue which 
concerns the honour, the happiness, and the character of 
these gentlemen to the end of their lives. Gentlemen, I 
have not yet made, and I do not propose to make, any 
appeal to your feelings. Allusions to the case of the 
South Sea Bubble, such as have been made by the counsel 
for the prosecution, are but flimsy disguises for rude 
and daring assaults upon you through the medium of 
prejudices, to which, I am sure, you are superior. They 
are but ornamental modes of inciting you to do that which 
is unjust And when the counsel for the prosecution 
talks of having '' courage " enough to seize the glorious 
opportunity of doing justice by convicting these gentlemen 
of fraud — courage indeed I — there is, not much courage 
needed to bear hardly upon men already borne down 
and overwhelmed by the weight of prejudice and calumny. 
A far truer and nobler courage would move you rather 
to stand up between injustice and its victims — ^to set at 
naught popular prejudice and clamour, if you are con- 
vinced that it IB unjust, and to do right, simply because it 
is right to do it. If I were disposed to quote, gentlemen, 
I should quote from a greater than Virgil and a juster 
than Brutus. " Whatsoever ye would that men should do 
unto you, do ye even so unto them 1 " Judge others as you 
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would yourselves be judged I If you do so, the defendants 
will be contented. I am quite sure that you will do so ; 
and I leave them, with absolute confidence, to your sense 
of truth and justica 

Sir J. Karslake addressed the jury on behalf of Mr 
Qordon. He believed, he said, that he should best dis- 
charge his duty by dealing with the case rather broadly 
than in detail; for after the exhaustive speech of the 
Solicitor-Qeneral, who had addressed them on behalf of 
the members of the old firm, he should rather weaken the 
force of his arguments if he ventured to repeat them. But 
he addressed them on behalf of one of the new directors. 
In doing so, far be it from him to throw blame upon the 
ethers. If the case as against them had failed, of course 
there was nothing for the new directors to answer. Still» 
it might be thought by some that there was more for the 
old directors to answer than the new. And, if so, it was 
only to be regretted that the prosecutor should have shut 
the mouths of the new directors, and excluded their testi- 
mony in favour of the old by including them all alike in 
the same indictment What possible interest had Mr 
Gordon in the concoction of a fraud? That question 
naturally arose, and it was one upon which no evidence had 
been offered. It was suggested that it was not necessary 
that there should be any interest in a conspiracy, or a per- 
son a party to it But there was certainly a necessity for 
some bad motive, and in this case there was an absence of 
all possible motive for fraud. Mr Gordon had been for 
years chairman of the Oriental Bank, in which the pro- 
secutor had shares, and the prosecutor declared that he had 
entered into Gurneys* company in a great degree in conse- 
quence of his faith in Mr Gordon's name and character. 
What stronger testimony could there be to the character 
of Mr Gordon ? What possible interest or motive had he 
in becoming party to a fraud ? He was entirely uncon- 
nected with the members of the firm of Overend & 
Gumey. That being so, he took 200 shares in the com- 
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pany, which involved a loss of £8000 in the event of its 
failure. Was it likely that he would have done this if he 
had had any idea of fraud ? The theory of the prosecu- 
tion was, that Mr Gordon had invested £8000 in a scheme 
•he knew to be a fraud, and certain to end in a crash. 
Was it creditable that the chairman of one of the greatest 
banks in London would have taken such a suicidal course? 
And all for the sake of strangers, of persons with whom 
he had no connexion I The case had been likened to a 
mock auction ; but what would be thought of an indict- 
ment for fraud in a mock auction, in a case in which the 
defendant had himself bought many of the articles at the 
same prices as the rest ? 

You know the history of the case. You must never 
forget that the company was formed only for the purpose 
of taking the business of money-dealers and bill-brokers. 
You know that the business of money-dealers and bill^ 
brokers was so large that no parallel could be found 
to it ; and it was thai which was to be transferred. 
The case for the prosecution has been rested upon the 
assumption that four millions of assets were transferred 
which were bad. That is not so. There were ten mil- 
lions of assets transferred (there being fourteen millions 
altogether), and of those ten millions there is no evidence 
that they were bad. Therefore the transaction was this : 
" We transfer to you, what places you in our position as 
regards ten millions of those assets ; we give you, besides, 
the sanction of our name — a name as well known through- 
out Europe as any firm could be ; we propose to you to give 
us half a million for that profitable business.'' The whole 
burden of the indictment is, that instead of half a million 
being the value of the good-will, they knew that the good- 
will was worth nothing. But was that so ? Suppose Messrs 
Gumey had said : " We intend to go into the Gazette to- 
morrow. We will transfer to you, for half a million, and 
every good asset we have, and we will keep to ourselves every 
bad asset we have ; we will give you the benefit of our 
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connexion." Ask yoarselves whether half a million conld 
have been an enonnons snm to give for snch a considera- 
tion? And that is the way in which the transaction 
appeared* to those proposed purchasers, the new directors. 
It was a transfer of the business and the good assets. 
There were, in addition to the assets to be transferred, four 
millions of assets which were not to be transferred, and 
which were never transferred ; for the firm did not ask 
the company to take them, and they were to be kept by 
the old firm and wound up by them ; and then the arrange- 
ment was this : ** We give you the business ; we give you 
the credit in our books, to Ihe amount of more than a mil- 
lion ; and, in addition to that, we give you every shilling, 
which is from time to time realised on the excepted 
accounts (calculated at a million) ; and, finally, we guar- 
antee our own solvency for our debt or liability to you for 
the residue, by the whole of our private property." And 
then, upon that arrangement, the prospectus was issued. 

Where was the fraud in Mr Gordon's lending his name 
to a company which was to take over a business worth 
£190,000 a year, with ten millions of good assets, and a 
personal liability to the extent of four millions thus guar- 
anteed from the transferring parties ? 

Much was attempted to be made of alterations in the 
draft of the prospectus originally drawn by Mr Gordon. 
Here is one of the evidences of fraud : Mr Gordon had 
written ''peculiar;'' Mr Gumey altered it to ''well* 
known 1 ** Here is another fraud : Mr Gordon had writ- 
ten — " The directors, in introducing this most important 
company to the public, deem it unnecessary to point out 
its great advantage&'' Mr Gumey wrote — " To dwell on 
its great advantages I '* Beally the difficulty is to place it 
before you seriously as evidence of fraud. At the end of 
this wicked document there is a note by the author to this 
effect — " Allusion also might be made to the fact of the 
immediate enjoyment of a large and profitable business.** 
I should have thought that (assuming that the business 
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to be transferred was a profitable and bond fde business) 
not to have pointed out its advantages would have been 
madness on the part of the directors. You perfectly well 
know how infinitely more valuable is a company which is 
taken over, as a going concern, than a company which has 
to be established for the first time. That is an observar 
tion which might naturally occur to a man of businesa 

It was suggested, on the part of the prosecution, that, if 
the new directors did not investigate the affairs of the firm, 
they were liable for issuing this prospectus as if they had 
known it to be false. But that was a complete mistake as 
to the law, which has been corrected by the Lord Chief- 
Justice. And if they did not know anything false as to 
the prospectus, and were innocent of any fraudulent inten- 
tion, they would not be liable on this indictment 

But I am not content, on the part of Mr Gbrdon, with 
this ground of defence; and I maintain that he fully 
believed, and had a right to believe, the representations 
which were made by the partners in the old firm, and that 
he proceeded throughout the transaction on the faith of 
representations which he believed to be true. He found 
himself connected with gentlemen who took thousands of 
shares in the company, and he took hundreds of shares 
himself. That shows that he believed in it 

Now, just let me call your attention to one fact, which I 
will place in the front of the defence ; and I will ask you 
to bear that fact in mind until you give your verdict 
Consider, what possible motive or inducement could Mr 
Gk)rdon have had to engage in a conspiracy to bring out a 
company, which he knew must come to ruin, and thus 
cause him enormous losses ? It is in evidence that he was 
utterly unconnected with the old firm. He had been for 
sixteen years chairman of the Oriental Bank. The prose- 
cutor himself stated that he was induced to take shai^ in 
a great degree through his faith in the high character of 
Mr Gordon. You cannot surely suppose that a gentleman 
of this high position in the city of London was about to 
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sacrifice that position for the purpose of fostering or up- 
holding a worthless and ruinous scheme. He took two 
hundred shares, and knew that, if the company failed, he 
must lose £8000. Wliat corresponding advantage was he 
to gain ? It was suggested that it might be the remunera- 
tion to the directors, at the rate of £500 a year ; but that 
was to be allotted acccnrding to attendance, and the ab- 
surdity of the argument is this, that the concern is sug- 
gested to have been so absolutely rotten, that no sooner 
would it be established than it would be certain to come 
down. So that if Mr Gk>rdon knew that it was fraudulent, 
he knew that he would be certain to lose £8000. For he 
kept his shares to the last, and never sold any of them, 
though he, as well as the others, might have sold them at 
high premiums. This is equally true of the others ; they 
did not sell their shares (except for the benefit of the com- 
pany), and remained the holders until the failure. Does 
that look as if Mr Gk>rdon was actuated by fraud in be- 
coming a member of the company ? or does it look as if he 
band fide believed that this, which he thought might be a 
great and flourishing company, was one which he was fairly 
entitled to ask the public to join, and one which, to the 
best of his ability, from first to last, under adverse circum- 
stances, he worked and promoted ? Is it credible that one 
of the most trusted directors of one of the most respectable 
companies in the city of London would engage in a fraud 
for the benefit of strangers, to the loss of thousands, and 
to the destruction of his own character ? 

Then, as to the deeds, and the charge which was made 
for months about the deception supposed to have been 
practised upon the shareholders by the non-disclosure of 
the second deed, it is difiicult to deal with such a charge, 
when we know that scarcely any of the shareholders cared 
about deeds at all. The prosecutor was asked whether, 
if he had known of the second deed, he would liave taken 
shares.* But how can a mui know what he might or 

* See the remarks'of the Lord CbanceUor, antif p 61t and the Lord Chief-Jaittce, potl. 
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might not have done under a given state of circomstances 
some years ago ? The question was pronounced inadmis- 
sible, and surely it is utterly immateraL But if any per- 
son had looked at the deed which was disclosed, he would 
have seen that there were clauses and exceptions in it 
which would indicate to any one that there must be some 
other deed entered into in order to make the transaction 
complete. Any one who had taken the trouble to scan the 
first deed, would have found that the scheme is fairly 
explained upon the face of it. The money-dealing and 
bill-broking business alone was transferred, and the assets 
incident to it And there were clauses and exceptions in 
it showing that it was for the directors to purge out certain 
of the accounts, and to put them on a different footing from 
the assets transferred. And not only so, but it was ex- 
pressly stated that further deeds for the purpose of carry- 
ing out the transaction were to be entered inta Anybody 
who read that deed could have seen that there were cer- 
tain excepted accounts to be afterwards dealt with* And 
if any one had asked what they were,* he would have been 
entitled to explanation. The evidence as to the deeds 
proves the reverse of fraud on the part of the new directors. 
They had separate counsel ; and the alterations made by 
him were for the purpose of securing the whole effect of 
the advantage which was to be derived by the company 
from the transfer. Then, as to sending only one deed to 
the Stock Exchange, it was the act of the sob'citor, who 
simply sent the deed which was the deed of transfer 
referred to in the prospectus, and which on the face of it 
disclosed that there must be another, fully to carry out the 
arrangement. 

Consider the state of the case as it must have appeared 
to the directors at the time they issued the prospectus, and 
ask yourselves whether they could have had any possible 
interest in starting a company which, according to the case 
for the prosecution, must in a short time come to an end, 

• Vide ante, ft. 10. 
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and involve them in rain and in discredit as the most 
frandnlent or most foolish persons in the city of London. 
On the other hand, take a plain and probable and simple 
view of their conduct ; that they had satisfied themselves 
that the firm had good assets, to the amount of ten mil- 
lions, and a business producing £180,000 a year ; and four 
millions of doubtful assets, amply met or guaranteed by 
a real value of a million, and their private balances of a 
million, and by the whole of their vast private estates. 
Such was the state of the case .as it then appeared to the 
directors, and what fraud could there have been in acting 
in such a view of it? Looking at the case, and at the 
prospectus, by the light of the evidence which has been 
given as to what might fairly be believed to be the state of 
things at the time, and not with the eyes of men who know 
what has since taken place, is there anything which can 
bring you to believe that there was fraud ? 

The fair way of reading a prospectus is, to see whether 
it will bear an honest constraction ; it is not until yoil 
find some dishonesty indicated by the representation of the 
facts that there is any right to represent it as fiaudulent 
What is stated in the prospectus is, that, " in the opinion 
of the directors,'^ the business could not fail to secure a 
highly remunerative return. And was there not grounds 
on which they might honestly think so ? 

The question before you is, whether the defendants have 
been guilty of fraud. And it is for you to say whether 
that charge is made out But, on the part of my client^ I 
am not satisfied with that. I want you to go with me in 
what I ask you to find — ^that he has not only not been 
guilty legally of fraud, but that it is shown in the case 
that, however he may have erred in his belief as to the 
results that might be expected from the formation of the 
company, he honestly applied his mind to the considera- 
tion of the circumstances under which it was proposed to 
transfer the business, and honestly expressed his opinion 
to the public, which he backed up by his conduct ; that 
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the bufiinesfl, if taken over under ordinaiy drcnmstanoes, 
was one wluch conld not fail to result in a handsome 
return to the shareholders. This is what I ask on the part 
of my client, Mr (Gordon — ^not to escape from this cruel 
indictment merely by your thinking that the evidence does 
not support it ; but I hope to carry to your minds, and to 
the minds of the public, the conviction tiiat, so far from 
there having been fraud on his part, he entered into the 
transaction simply and solely for the puipose of carrying 
out what he thought was. a most profitable transaction, 
and that but for this belief it is perfectly obvious — so far as 
any conceivable motive is concerned — ^he would never have 
entered into it at all. He has abready, as you know, to 
undergo an amount of degradation, which he can hardly 
bear up against It is no slight thing for a man in his 
position to be charged with fraud. You know that he was 
brought up as a criminal at the Mansion House. You 
know that but for his having friends around him, the pro- 
secutor might have succeeded in placing him, and those 
indicted with him, in a common jail. That is not a slight 
thing for a man who has walked in the city of London in 
the character and capacil^ which have been filled by him. 
But ever since the accusation has been made against him, 
he has been one of those most anxious to y^eeB it on for 
the consideration and determination of a jury. On his 
behalf I appeal to you — ^not as a man who stands before 
you to ask you in mercy to acquit him, but as a man who 
demands at your hands, upon the strongest evidence, and 
upon the strongest interpretation that could be put upon 
the evidence for the prosecution, and only from a feeling 
that it would be unjust in you to find any other verdict — 
to acquit him by your verdict, in the eyes of the public, of 
that offence, of which his own conscience already acquits 
him! 

Mr Mellish, who addressed the jury on behalf of Mr 
Barclay, said, that after the speech of the Solicitor-General, 
it must be entirely unnecessary for him to enter into the 
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general question^ whether the prospectus was fraudulent, 
or whether there was a general fraudulent conspiracy on 
the part of the duectors, the defendants, to cheat and 
defraud the public. The whole case for the prosecution, 
he observed, turned upon this — ^What was the intention 
actuating the mind of each particular defendant when he 
became a director of the company, and invited others to 
become shareholders in it ? Did he believe that the old 
firm was insolveit, and that the new company would be a 
rotten concern ? Did he join it for the purpose of cheat- 
ing the pubUc ? or did he believe that the new company, in 
all human probability (subject, of course, to such risks as 
every company which is engaged in a speculative concern 
must be subject to), would be beneficial to the public ? 

There is tiiis difference in the case of Mr Barclay — ^that 
he joined the company at a much later period than the 
other defendants, and had nothing to do with the pro- 
spectus. He was, like the other new directors, entirely 
unconnected with the old firm in business. And the sup- 
position on the part of the prosecution is, that he was 
willing to throw away his perfectly unblemished reputation 
simply to join them in practising a fraud upon the public. 
It was said that the case was that of men who had agreed 
together to have a mock auction, to sell glass for diamonds, 
and pewter for silver. Then the supposition is, that the 
old firm must have gone to the others, and said, " We are 
going to be rogues, and cheats, and scoundrels ; will you 
join us?'' Was there ever a case in which persons of 
position would join such a fraudulent conspiracy, when 
those who were so asked to join it were not to put any 
part of the plunder into their own pockets, but were 
actually to advance large sums out of their own pockets,, 
and run the risk, or, rather, incur the certainty, of losing 
them? 

The question is — Do you believe that, from the com- 
munications made to the new directors to induce them 
to join the company, they would infer that the old firm 
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was insolvent, and the concern rotten, so that there wacr 
no reasonable prospect of profit from it ? If the members 
of the firm were, as they were believed to be, honest and 
honoorable men, they most have themselves believed the 
estimate on which the transaction was conducted, and 
must have believed the representations they made in the 
prospectus ; and, of course, if they so believed, they would 
communicate that belief to the new director& Would it 
be likely to induce a man of high reputation and good for- 
tune to join the concern if he was told that the firm was 
insolvent and the concern rotten and worthless ? Yet that 
is the case for the prosecution. That the members of the 
old firm, being fraudulent, disclosed their fraudulent in- 
tention to honourable and independent men, and induced 
them to join them — surely that is incredible. 

What you are inquiring into is the intention of the de- 
fendants at the time they entered into this transaction. 
You cannot have any direct evidence as to their intentions, 
for, by being all included in the prosecution, all of them 
are excluded as witnesses. You can only judge of his 
intentions by his acts. And where is the evidence of 
fraudulent intention? The question being whether the 
defendant believed it to be a rotten concern, or one likely 
to be profitable, what better evidence can be given that he 
believed it likely to be profitable than that he embarked 
£50,000 of his own money in it ? If that does not satisfy 
you of his honesty, what evidence possibly could convince 
you ? He took one thousand shares, which involved a lia- 
bility for £50,000, and he kept them. Is it conceivable that 
he should have done this if he believed the concern worth- 
less? 

As to the deeds, it is true tiiat, in a civil courC^ a man 
may be held bound by any deed he has executed, whether 
he has read it or not, and in a court of equity he may be 
even bound by its recitals. But that is not so in criminal 
proceedings, where there is no such presumption; and, 
bringing your own common sense and knowledge of the 
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affairs of life to bear apon the matter, yoa must be aware 
that men often execute deeds without really and actually 
knowing and understanding all that is in them. There is 
no evidence of fraud in the deeds, because there is no evi- 
dence that any of the directors knew that there were to be 
two, or knew what was in either of them, or that one was 
shown to the public and that the other was not. But even 
if there were such evidence, what proof of fraud would 
there be ? What was the substance of the arrangement ? 
That the old firm were to transfer their assets and liabili- 
ties to the company, but that the company were to be at 
liberty to reject any portion of the accounts forming the 
assets to which they had an objection, and that these were 
to be retained by the old firm, and wound up by them. 
That was in the jfr^^ deed. And the real object of it, one 
would think, would be palpable to any man of businesa 
It was an object that all the contracts relating to the 
exceptional accounts should be made in the name of the 
old firm, so that the company might not be liable upon 
them, or held out to the world as carrying on that excep- 
tional kind of business, which they desired to abandon. 
That was the substance of the first deed— that the assets 
were to be transferred, subject to the right of the directors 
of the company to reject any accounts which they objected 
to, and subject to the liability of the old firm to wind up 
these excepted accounts. And then there was a general 
covenant, by which the old firm made themselves respon- 
sible for any sum by which their assets might be less than 
the liabilities. 

Then the second deed carried that out The case for 
the prosecution as to the deeds is, that the deeds are con- 
tradictory ; but there is no difference between them. The 
main object of the second deed was to state in detail how 
the accounts were to be kept, for the puipose of showing 
how these complicated transactions were to be adjusted. 
It was objected that the assets of the excepted accounts 
were taken out of the control of the company, and left in 
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the power of the old firm. That was necessary thus far, 
to enable them to wind np the accomits. But the second 
deed— in this respect more beneficial to the company than 
the first — contains an express covenant; that, as those 
assets were realised, the proceeds were to be paid over to 
the company. So that it is quite incorrect to represent 
that these assets were taken out of the control of the com- 
pany. And then the second deed limits a period within 
which these acconnts could be wound up. 

As to this, it was only reasonable that the firm should 
have a reasonable period to wiiid up such accounts. But 
then there was a third deed, providing that if, in the mean- 
time, any of the members became insolvent, then the sum 
due from him to the suspense account should become due 
at once. 

It is said that there was a schedule to the second deed, 
which would have disclosed the amount and nature of these 
excepted accounts. But if you read it, you will find that 
there is only the name of one company (the Millwall) 
mentioned by name ; and the sums are not mentioned in 
the second deed, any more than in the first You might 
read the deeds through without finding out the amount of 
the doubtful assets. 

In what way are these deeds evidence of fraud ? What 
is there in the arrangement thus carried out which was 
fraudulent ? 

It is said that the old firm were " hopelessly insolvent ;'' 
but there is an ambiguity in that phrase. What is meant 
by it ? K it was meant that the assets embarked in the 
business* were not equal to the liabilities, then no one 
doubts it No one could read the prospectus and the first 
deed without seeing that in all probability it was so. But 
surely it is absurd to say that a partnership is insolvent 
because the partnership assets are less than the liabilities, 
if the partners themselves are men of enormous wealth, 
capable of paying their debts, and having a large surplus. 

• Thftt is, the partnership assets. 
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For in tHe case of an ordinary partnership, every member 
is liable to pay the debts of the firm to the last shilling he 
possessea When a firm carries on the business of receiving 
money from the public, and employing it, and making a 
profit on it^ it may go on for years with its liabilities 
exceeding its assets ; and if the partners, during that time, 
are men of great wealth, able, out of their private means, 
to pay off any deficiency, what does it matter? Their 
landed estates ; their mortgages ; their shares, or their 
money in the funds, are all as good securities — ^nay, better, 
for those who are dealing with them, than the money in 
the firm. The money in the firm might be employed in 
hazardous speculations, and go; the landed estates, and 
mortgages, and funds would remain, and, if the firm 
stopped, would be liable to creditors. It is therefore a 
fallacy to speak of an ordinary firm being insolvent, 
simply because its assets do not equal its liabilities. If 
the partners are men of large fortune, and ample private 
means to meet them, what evidence of fraud, therefore, is 
there in the case as against the new directors ? They be- 
lieved that the concern would be prosperous. They showed 
this belief by taking shares, and keeping them to the last 

Mr Giffard addressed the jury on behalf of another 
of the new directors, Mr Bennie.* This, he said, is a 
criminal case, and you must be aware of the disadvantages 
which attend a person who is made a defendant in a 
criminal case. To some extent, the law has mitigated 
that disadvantage. In the first place, the prosecutor must 
establish, beyond a doubt, the guilt which he imputes to the 
accused ; and, in the next case, it is, as a matter of prac- 
tice, proper and usual, when the accused has made a state- 
ment before the magistrates, to put it in. 

The Lord Chief -Justice observed that, without going so far 
as to say that it was the right of the accused, he should think 
that it was only right and proper that it should be so. 

* Who had made an aniwer in Chanceiy, and alio a itatemeat when before the l4>rd 
If a^or, vUk ante. 
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Mr Giffard. — That is all that I say. It is so commonly 
the practice, that it is almost one of the ordinary features 
of a criminal prosecution that the accused's statement 
should be put in — not, of course, as necessarily true, but 
to enable the Gourt to ascertain what the truth is ; and if 
it is one in which any untruth can be shovm, then that is 
most important evidence for the Crown. And this defend- 
ant not only made a statement before the magistrate, but 
made an answer on oath in Chancery. Nevertheless, the 
defendant's statement has not been put in, and there has 
been no attempt to prove it to be untrue. You are trying, 
in this case, whether, in the words quoted by the counsel 
for the prosecution, there has been — 

" Ao offence, oonsUting in a wicked concert, contnYanoe, and combina- 
tion of individually to effect lome private or public Injury." 

In other words, you are trying whether these defendants 
conspired. Negligence so gross, that no reasonable person 
could have so acted, may be evidence of fraud. But what 
you have to find in substance is, whether there was a 
criminal concert and design. The general nature of the 
design imputed that they conspired together to throw their 
losses on the public. And the case is midnly based upon 
the nature of the doubtful assets, which, it is said, were 
represented as part of the fifteen millions of assets. But 
where, if at all, was it so represented ? Not in the pro- 
spectus, but in the books. There is a fallacy in confound- 
ing what was put forth to the public and what was con- 
tained in the books. If there had been an allegation in 
the prospectiis that there were fifteen millions of good 
assets, or that all the assets were good, it would have been 
otherwisa But it was not so ; and, on the contrary, it was 
disclosed in the prospectus that there would probably be a 
deficiency on the assets. As to the deeds, the whole his- 
tory of them shows bona fides on the part of the directors. 
Taking the private asseto into account, there was a sur- 
plus. And where is the evidence of fraud ? 
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At the close of the case (on the ninth day), the Lord 
Chief- Justice proceeded to sum up the case as follows : — 

Gentlemen of the Jury — It is a great satisfaction to my 
mind, oppressed as I feel with the sense of responsibility 
which attaches to the duty I have now to perform, to think 
that this case is to be decided by twelve gentlemen of this 
commercial community, familiar with commercial and 
monetary transaortions, conversant with accounts, and 
thoroughly acquainted with all the incidents of mercan- 
tile life. It would be presumption in me to think that, 
in such a case, I could afford you material assistance. 
At th€ same time, I feel it to be my duty to bring before 
you, in a connected form, the materials upon which it 
appears to me that your judgment ought to be formed. 
Having done that, I shall leave you to draw your own 
conclusions, satisfied that the decision of so competent a 
tribunal will be that which justice to all parties requires. 

My first duty will be to state to you the law upon the 
subject ; and, in the first place, let me draw your attention 
to the indictment upon which the defendants are put 
upon their trial It contains various counts, between 
some of which and others it is necessary to distinguish 
with regard to the cases of the several defendants. The 
first six counts of this indictment are framed upon a recent 
statute, the 24th and 25th of the Queen, chapter 96, sec- 
tion 84, which provides that, " Whosoever, being a director, 
manager, or public officer of any body corporate or public 
company, shall make, circulate, or publish, or concur in 
making, circulating, or publishing any written statement 
or account which he shall know to be false in any material 
particular, with intent to deceive or defraud any member, 
shareholder, or creditor of such body corporate or public 
company, or with intent to induce any person to become a 
shareholder or partner therein, or to intrust or advance 
any property to such body corporate or public company, 
or to enter into any security for the benefit thereof, shall 

be guilty of a misdemeanour, and, being convicted thereof, 

o 
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shall be liable at the discretioD of the Coart to any of the 
punishments which the Court may award, as hereinbefore 
last mentioned." After these counts, framed upon that 
statute, there follow counts for a conspii-acy to publish a 
prospectus with intent to deceive and defraud. 

These latter counts being for a conspiracy to commit the 
statutory offence to which I have just been referring, the 
counsel for the defendants are no doubt right in supposing 
that they were introduced for the purpose of meeting the 
possible defence that the defendants, having been put upon 
their oaths in proceedings in the Court of Chancery, might 
have had an answer on the statute, inasmuch as it contains 
an express provision of indemnity in respect of matters 
which have been disclosed by directors or parties in a 
similar position in the course of such proceedings. The 
only material difference in the present case is this, that one 
of the defendants, Mr Barclay, cannot be convicted upon 
the first six counts — ^and, if the case had rested upon these 
counts, I should, when application was made to me on his 
behalf by his learned counsel, have directed an acquittal — 
because it is quite clear, upon the evidence, that Mr Bar- 
clay had nothing to do with the publishing of this pro- 
spectus. Having become a member and a director of the 
company, he left the country before the prospectus was 
taken in hand : he cannot, therefore, be convicted of having 
published or concurred in publishing the prospectus in 
question. But when we come to the counts for con- 
spiracy, the case stands otherwise ; and I therefore could 
not consent to the application that Mr Barclay should be 
at once dismissed from this trial. For, if once a conspiracy 
to do an unlawful act exists, and that conspiracy is to be 
carried out by such means as will effectuate its accomplish- 
ment, whatever is done by any of the parties to it, with a 
view to further and carry out its objects, is the act of all : 
wherefore, if you should be of opinion by and by that 
there was here a conspiracy to carry out the fraudulent 
purpose ascribed to these defendants, and you believe Mr 
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Barclay to have been a party to that conspiracy, and that the 
publication of the prospectus was an act done in furtherance 
of the conspiracy, Mr Barclay will be liable, like the rest, to 
be convicted on the conspiracy counts. 

Besides the counts for conspiracy to commit the statu- 
tory offence, there is one for a conspiracy to publish a pro- 
spectus known to be false, with intent to excite in the public 
mind a belief that the company was carrying on a prosper- 
ous business, and that its affairs were in a sound and pros- 
perous condition, with intent to induce persons ignorant of 
its condition to become shareholders ; with an allegation 
that the defendants did thereby induce Dr Thom, the pro- 
secutor, to take shares. There are similar counts with 
respect to other parties. 

Now, as to these counts, I must tell you that, with 
the exception of one or two of the persons to whom these 
counts individually refer, I am of opinion that they 
cannot be sustained. I quite agree, as I shall presently 
more particularly point out, that where there is a con- 
spiracy to defraud the world at large, it is quite enough 
that a person is induced to part with his money to the con- 
spirators to entitle him to say that there has been a con- 
spiracy against him. But with regard to the case of Dr 
Thom, and of several of the other parties, they were not 
brought into contact with the defendants at all. They did 
not take their shares from the company ; they went into the 
market, and bought from other persons. Their vendors 
might have said, " There was a conspiracy to defraud us ; " 
but I think it cannot be said, at least in a criminal case, 
that there was a conspiracy to defraud individual persons, 
still less that individual persons were actually defrauded 
through the conspiracy, who never were brought into con- 
tact with the conspirators. The conspiracy was to defraud 
those who would part with their money as the price of the 
shares and hand it over to the company as the recipients of 
the price. Not, however, that this will make any material 
difference in this case; because there certainly is one 
person of those to whom these counts relate who bought 
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immediately of the compauy — ^I mean Mr Beard ; and of 
coarse a conviction on one connt would be just as good as a 
conviction on the others. Therefore, although I think it neces- 
sary to point out this distinction as I go along, it will have 
no material influence on the ultimate decision of this case. 

There is, next, a general count for a conspiracy to pub- 
lish a prospectus known to be false in material particu- 
lars, with intent to defraud and deceive generally, and to 
induce persons to become shareholders. Then there are 
certain counts for obtaining money by false pretences; 
first, from Dr Thom, and then from the other persons who 
bought shares, and whose names have been introduced in 
the course of this discussion. Here I again make the dis- 
tinction, which I have before pointed out. Then there is a 
count — ^the last count in this indictment — which is general 
in its terms, but which proceeds to set out the particulars in 
which the prospectus is said to have been false and fraudu- 
lent, and to which therefore I will call your attention. It 
states that the defendants were directors of this company ; 
that they contracted to purchase a business of no value from 
Samuel Gumey and others, who were unable to pay their 
debts ; and that, contriving to make it appear to persons 
willing to purchase shares that the pecuniary affairs of the 
company were prosperous, and the business of the firm sol- 
vent and prosperous, and intending to deceive persons who 
should become shareholders, they conspired to publish the 
prospectus, and, with intent to deceive persons willing to 
become purchasers of shares, falsely pretended, first, that it 
was not necessary to call up more than £15 a share ; secondly, 
that the pecuniary affairs of the firm were prosperous; 
thirdly, that the business was worth £500,000; fourthly, that 
three members of the firm had consented to join the board, 
and would retain a large pecuniary interest; and then alleges 
that the defendants did, by the false prospectus and false 
pretences, induce Dr Thom and others to purchase shares. 

Grentlemen, that count contains really the substance of 
the charge against the defendants on the present occa- 
sion ; and the charge spread over the numerous counts 
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of this indictment and reproduced in a variety of forms, 
really in substance is that which was stated to you by the 
learned counsel for the prosecution in his ppening. It is 
in substance this> that the business of Overend, Gumey, & 
Co. being hopelessly insolvent and worthless, these defend- 
ants, knowing that fact, conspired to induce persons to take 
shares in a new company, to which that business should be 
transferred, with a view of defrauding and cheating the 
persons so taking and paying for their shares of the price 
which they would have to pay. That is the sum and sub- 
stance of the charge. If you shall believe in the end that 
such a conspiracy did iix fact exist, that this business was 
worthless, that the defendants knew it to be so, and know- 
ing it to be worthless disposed of it as being of value, with 
intent to defraud the intended shareholders of the price they 
were to pay for their shares, there can be no possible doubt 
that they have committed an offence against the law. For, 
not only does the Act of Parliament to which I have called 
your attention make, whether the result of a conspiracy or 
not, the publishing of statements known to be false, in order 
to induce persons to take shares, an offence, but there can 
be no doubt, upon the general law of the land, that a con- 
spiracy to defraud and cheat by means of false pretences is 
an offence, and an offence of a very serious nature. It is 
not the less an offence because it is directed against society at 
large, and because the machinations of the conspirators may 
not have been directed against particular individuals. 

If a number of persons combine and confederate to cheat 
a particular individual, there can be no doubt that that 
is a criminal conspiracy at law. It is not the less so 
because the persons to be caught and to be deceived are 
not individually in the eye and contemplation of the con- 
spirators. That was settled long ago in the case to which 
the learned counsel for the prosecution referred, the case of 
the King v. De Berenger and others ; and whatever remarks 
Mr Solicitor-General may have made — and I do not at all 
controvert what he says — to show that the verdict in that 
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case was unsatisfactory, yet there can be no doubt that, 
when the Court of King's Bench came to consider the law 
upon the subject, their decision was founded on sound and 
wise principles, and that it has since been received and 
ought to be received as law : namely, that it is not because 
a conspiracy to defraud is directed against the general 
public, it is the less an oflfence, by reason that you have not 
in your eye a particular individual who is to be defrauded. 
Independently of which it is quite plain that any conspiracy, 
having for its purpose to defraud those individuals of the 
general public who may be caught by it, is a continuing 
conspiracy until it shall have arrived at the accomplishment 
of its purpose. As soon as the particular individual is 
brought into contact with the conspirators, the conspiracy, 
which before was general, becomes, in his case, if I may 
use the expression, individualised and fixed ; and that which 
was a conspiracy to deceive and defraud the general public 
becomes a conspiracy to deceive and defraud the particular 
individual. 

Therefore, gentlemen, if you should come to the conclusion 
by and by that this charge, as I have stated the substance 
of it to you, is made out, you need not trouble yourselves 
about the counts in this indictment. There are counts in it 
which will sustain the charge ; and in pronouncing a general 
verdict of guilty, you need not trouble yourselves with dis- 
tinguishing between one count and another, although I 
have thought it my duty to point out what were the specific 
charges which are brought against these defendants. 

Now, gentlemen, while I have stated the law to you as I 
conceive it to be, I must take the earliest opportunity 
which the case affords of pointing out to you a distinction 
which it is most material you should bear in mind. We 
are not here to inquire into the propriety of the proceedings 
of the defendants. We are not here to inquire whether 
there may have been misrepresentations or concealments, of 
which the shareholders might have availed themselves in a 
civil proceeding. It may be that there was such a degree 
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of misrepresentatioD, as that, if an action had been brought 
upon an implied warranty, the shareholder might have 
been entitled to recover back the price he had paid : it may 
be that, alleging that the consideration for which he paid 
his price had wholly failed, he might have been entitled to 
recover back that price ; that if an action had been brought 
to enforce calls, he might have had good ground for resist- 
ing the payment asked for. That is not what we ai*e 
inquiring into. In order to convict the defendants upon 
this indictment, you must be satisfied that there was a 
deliberate design to deceive and cheat the public, or such 
individuals of it as should lend themselves to the purpose. 
Unless you are satisfied of that you cannot convict the 
defendants upon this indictment. In consequence of one 
or two observations addressed to me, either orally or in 
writing, by one or two members of the jury, it has occurred 
to me more than once that possibly this distinction is not 
sufficiently present to your minds. In a case of this kind, 
we are, as it were, upon the very confines which separate 
the civil and the criminal law, and we must take care that 
we do not overstep the boundary line. It is one thing that 
a man may make himself liable to an action, or may be 
liable to have a contract which he seeks to enforce held to be 
bad, because he has stated something which went beyond 
the exact line of truth, or has concealed some material fact 
which ought to have been made known to the other con- 
tracting party ; but more than this is required to support this 
charge. A man may honestly misrepresent — that is to say, 
he may state as true something which he believes to be true, 
but which turns out to be untrue. If he has given a warranty, 
or has entered into a civil contract founded on the assertion 
of the fact in question, he may be liable in a civil action to 
be defeated ; but that would not be sufficient for the present 
purpose. Here you must be satisfied that that which is 
alleged to have been misrepresented was known to the 
defendants to be false, and that, acting upon that know- 
ledge, and with the deliberate intention to deceive and 
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defraud, they did that which is alleged to have constituted 
the criminal offence for whicli they are now put upon their 
trial. 

Having pointed out these distinctions to you, I go back 
to what I before told you is the real charge in this case, 
and you will see that it involves four questions. In the 
first place, and this is one of the greatest possible import- 
ance, what was the state of the business of Overend, 
Gumey, & Co. ? Was it the worthless, hopeless, insolvent 
business which, on the part of the prosecution, it has been 
represented to you to have been ? If it was, was its con- 
dition known to the defendants? If it was, have they 
misrepresented its state and condition to the world ? If 
so, what was their intention ? Was it thereby to deceive 
persons into taking worthless shares and paying for them 
in money, which money was to be appropriated to the 
benefit of the defendants ? 

These are the questions which appear to me to be all- 
important in the present case, and I will take them in the 
order in which I have placed them before you. In the 
first place, was this business, at the time of the transfer, 
the worthless business which the prosecution has repre- 
sented it to be ? In order to determine that question, it 
appears to me necessary to go somewhat back into the 
history of this mercantile establishment That the house 
of Overend, Gumey, & Co. was doing a vast, I had almost 
said a gigantic, business for very many years, is a fact too 
notorious not to be within the knowledge of every one of 
you. But it is not unimportant to turn to the figures, in 
order to see what was the amount of business actually 
done by that house. Now it appears that during the six 
and a half years which elapsed from the year 1859 to July 
31, 1865, both inclusive, the amount of money turned 
over in that establishment amounted to £1,115,876,172. 
From 1859 to 1864, both inclusive — I leave out now the 
last six months which were included in the former figures 
— the amount of money turned over was £938,575,000 in 
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round numbers, the average for those six years being, in 
round numbers, £156,500,000 per annum. The bills dis- 
counted during the period between 1860 and 1864, both 
inclusive, a period of five years, amounted to £321,325,000, 
being an average on the five years of £64,265,000. The 
profits upon that period, as extracted from the books of 
the company, have been given to us in a tabular form by 
Mr Harding, and the profits appear to have been in pro- 
portion to the vast amount of business done. In 1851, we 
have £156,769; in 1852, £186,386; in 1853, £212,977; 
in 1854, £153,500 ; in 1855, £155,256 ; in 1856, £148,617 ; 
in 1857, £144,460, that being notoriously an unfavourable 
year ; in 1858, £293,628 ; in 1859, £442,074 ; in 1860, 
£343,373. 

Now this amount of profit appears to have been divided 
into two branches, one being appropriated to the amount 
to be divided among the different partners, the other being 
carried to a reserve fund. In 1853 there is no profit 
divided. It appears that at that time the firm had sus- 
tained a loss of £219,753 by advances made on fraudulent 
metal warrants. There was no division of profits, therefore, 
in that year ; and again, in 1857, a notoriously unfavour- 
able year, they appear to have carried the whole of the 
profits, amounting to £144,460, to the reserve fund. Never- 
theless, although no profits were divided in those two 
years, it stands as the ultimate result that, upon an 
average of these ten years, there was an amount of £220,000 
a year of profits ; and, although there was no division of the 
profits in the two years, 1853 and 1857, yet there was, on 
the average of the ten years, a division among the partners 
of £136,000 per annunou I have now taken you through 
the table of profits for the ten years down to 1860, inclusive. 

The next remarkable feature in the history of this case 
is that, from that period down to the final termination 
of the business of Overend, Gumey, & Co., the work- 
ing earning power appears never to have undergone the 
slightest diminution ; and yet, during 1860, 1861, 1862, 
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1863, 1864, and the half of 1865, no profits appear ever to 
have been divided. The cause is now well known. The 
fact is that the firm had sustained most grievous losses by 
reason of the most wild and insane speculations. 

I presume that about 1861, although there was the usual 
amount of business done, from which, under other circum- 
stances, a large amount of profit would have resulted, the 
capital began to be absorbed by these extravagant specula- 
tions, and from that time no profits were divided; and 
by the middle of 1865 such a state of things had arisen, 
as that, upon an account of £15,000,000, in order to balance 
the two sides of the account, and to make the assets cor- 
respond with the liabilities, it was necessary to set down 
to the score of assets a sum of £4,213,896, which consisted 
of bad, or at all events of doubtful, debts. Not, indeed, 
that the whole of the sum of £4,213,896, which constituted 
the present deficit, was at that time believed to be what I 
may call a permanent deficit. It was anticipated and 
believed, as far as I can judge, that upon that sum of 
£4,213,896 — call it, for the sake of brevity, in round num- 
bers £4,000,000 — of bad and doubtful debts, there would 
be a sum of £1,000,000 in round numbers to be recovered. 
But, even thus, there stood on the books of the company 
a deficit of at least three millions of money. Under these 
circumstances, what was to be done ? It is clear that upon 
an account of £15,000,000, a deficit of £3,000,000 is neither 
more nor less than insolvency. What, then, was to be 
done ? It was plain that at any moment any alarm in the 
public mind about the position of Overend, Gumey, & Co., 
or any one of those crises which from time to time take place 
in the commercial world, and which might cause a run 
upon this establishment, would bring it down with a crash. 
At all events, it was olear that it was insolvent. It might 
perhaps have gone on. One of the liquidators, I think Mr 
Harding, said that he saw no reason why, in this state of 
affairs, the old firm should not have gone on. But would it 
have been right for them to do so ? I think most assuredly 
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not A business which is conducted with other people's 
money, such as the business of a banker or of a dealer in 
money, if it comes to that pass that there is so large a deficit 
as to amount to insolvency, ought at once to be brought to a 
close. The man who takes your money or mine, which he 
is bound in honesty as well as in law to restore, when he 
knows he is insolvent, and that if he should be called upon 
by his creditors to pay them he would be without the 
means of doing so, commits a fraud upon us. I think, 
therefore, the firm were perfectly right in declining to go 
on under those circumstances ; and Mr John Henry Gumey 
was perfectly right in declining, as we find from his uncle's 
letters that he did, to continue the business of Overend, 
Gurney, &, Co., under the then existing circumstancea But, 
then, what was to be done ? There was one alternative, which 
is that which Mr Kenealy, on the part of the prosecution, 
said ought to have been adopted — namely, bankruptcy. 
They might have become bankrupt — have realised upon 
their large estates, and paid their creditors as far as the 
assets of the firm and their own private property would 
go. But I cannot help thinking that we ought to make 
some allowance for men who, under the circumstances in 
which the defendants — at least the old firm — were placed, 
hesitated to adopt that alternative. The effect of it must, 
of course, have been to destroy the concern ; the business 
would have been scattered to the winds, the name would 
have been lost, and this was that which men in the posi- 
tion of the Messrs Gurney, with such a business, with such 
a name, would naturally shrink from, if it could possibly 
be avoided. One cannot blame them, therefore, if there 
was any other course open to them, that they did not adopt 
the alternative which it is now suggested they should have 
pursued. What, then, is to be done by a man who has a 
good business, but who, by some unforeseen circumstance 
— the failure of debtors, or the fitilure of enterprises in 
which he has embarked capital — finds himself in a position 
in which he cannot balance the two sides of his accounts, 
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and who, therefore, if he were called upon to meet his 
creditors to-morrow, would not be in a position to do it ? 
What is the course to be adopted under those circumstances? 
You may either sell your business for what it will fetch — 
but which may possibly involve a considerable sacrifice 
— or you may — and this I believe is the course usually 
adopted under such circumstances—endeavour to obtain 
some new partner or partners, who will bring in capital to 
supply the existing deficit, and to whom you, who were 
before the sole and exclusive proprietor, must then make 
over a portion of it in consideration of the price which 
they pay, in order to eflfect the restoration of the business 
to its full activity and power. Now nobody, I think, can 
doubt that such a course is perfectly legitimate, provided 
always that the man who has to dispose of the business, 
or who hsus to take in fresh partners, is perfectly honest 
and open, and fully makes known to any one with whom 
he proposes to have one or other of these transactions, all 
the circumstances which are necessary to enable any one 
who is to buy the business, or to come into it, fully to 
appreciate all its merits or demerits, what he takes upon 
himself in the shape of liabilities, and what he is likely 
to realise in the shape of prospective advantage. But 
if, on the other hand, the person who finds hunself in 
the position to which I have referred is guilty of delibe- 
rate misrepresentation for the purpose of fraud; if he 
knows that his business is not only insolvent for the 
moment, but that it is, to all intents and purposes, unsound 
and hopelessly insolvent ; if he misrepresents its true state, 
or has recourse to artifice or concealment to prevent the 
other party from knowing what is the true condition of 
things, he is guilty of fraud ; and if a body of men com- 
bine to carry out such an iniquitous proceeding, they are 
guilty of a conspiracy in the eye of the law. You will have 
to form your own judgment as to which of these two courses 
it was which the defendants in this instance pursued. 
Now, Overend, Gurney, & Co. made up their minds to 
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dispose of this business, but, at the same time, to retain an 
interest in it. They proposed to make over the concern to 
a joint-stock company, but to take a given number of 
shares in the undertaking themselves. In what form, and 
in what terms ought they to have made the proposal to 
those whom they invited to join them in the new under- 
taking, so as to make the true state of the Case perfectly 
intelligible and known to those with whom they were deal- 
ing ? Suppose the case were between one or two individuals 
possessed of such a business, and one or two others to whom 
they proposed to join them in their business, the old pro- 
prietors would say something of this sort : " Here is a business 
of vast earning power, capable of producing, and which has 
produced during a series of years, such and such an amount 
of profit ; but it is crippled by losses which have absorbed 
a portion of its capital, and it is not in a present position 
to go on as it ought to do: upon an account of fifteen 
millions there is a present deficit of four millions, and an 
eventual deficit of three millions. We propose to sell this 
business, and to take a share in it under the new form. 
With regard, however, to the three millions, we will re- 
duce it thus : we are creditors of the partnership in our 
individual capacity to the extent of one million in round 
numbers ; that million stands upon the debtor side of the 
account, and it is by reason that it so stands upon the side 
of the account which represents liabilities that, after we 
shall have taken credit for the million which will hereafter 
be realised upon the bad debts, there will still remain a 
deficit of three millions. Now, we propose to you that, 
instead of this deficit thus standing at three millions, we 
will write out the million which stands to our private 
credit and to the debit of the firm — the effect being, that 
if that million be deducted from the amount of liabili- 
ties, the latter will be reduced to two millions. That 
being so, we •ask £500,000 for the transfer of this busi- 
ness." Still, you see, there would remain the awkward 
deficit of two millions. But suppose the old proprietors 
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were to go on and say this : " You know who we are ; you 
know that we are men of great wealth, of large landed and 
personal property ; that we are good for two millions : we 
will guarantee that, in a certain space of time — namely, in 
three and a half years — whatever shall prove deficient upon 
the assets now standing in the account, we, out of our pri- 
vate property, though it may cost us the sacrifice of every 
shilling's worth of it, will make good the deficiency, so that 
none shall remain/ But then they would be told — "True 
it is that upon the present state of the firm's accounts, in 
the way you represent things, there will be a deficit only 
of two millions ; and true it is that your property may be 
suflBlcient to cover that deficit ; but, in addition to the 
actual existing liabilities, there is a large amount of con- 
tingent liability — namely, a million — which you have 
guaranteed to other parties; and your private property, 
though it may be worth two millions, would have to be 
answerable in respect of those guarantees, just as much as, 
according to your proposal, it would be answerable for the 
deficit in our account." This would no doubt be true; 
and the result of it would be, that the property being 
valued at two millions, and there being an admitted deficit 
of two millions, there would only be sufficient to satisfy one 
million of that deficit. The result of these things, there- 
fore, is, that there would still remain a deficit of a million. 
This I take to be the result of these figures, assuming — 
a question which I shall come to presently — ^that these 
figures are such as you can rely upon. The present deficit 
of four millions, reduced to three millions by the estimated 
value of the doubtful debts, is again reduced to two mil- 
lions by striking out from the liability side of the account 
that which stands in the private ledger as due to the indi- 
vidual partners ; and to meet that deficit of two millions, 
you have the guarantee of all the property of the old firm. 
But the value of this property, on the other hand, is again 
reduced in value to one million by reason of the guarantee 
given to other parties to the extent of a million. That 
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being bo, the property of the firm would be effectual as a 
guarantee for one million only, and that there would be 
still a deficit of a million. Now, gentlemen, suppose that 
that is the result of the figures, and that there is a 
deficit of a million, which is certain to fall, sooner or later, 
upon the new partners whom it is proposed to introduce. 
Was this business, to the persons to whom it was proposed 
to come into it, of sufficient value to make it worth their 
while to put down a million of money in order to meet the 
existing deficit ? To make the proposal more palatable, 
the old firm further offers this : " The business is worth at 
least £500,000, after taking into consideration all the draw- 
backs which can possibly attach to it, and we ask you 
£500,000 for it ; but we will do this with you : we will not 
ask you to pay a farthing of the amount in cash ; we will 
dispose of it in this way — £250,000' shall simply be ours on 
paper against the guarantee which we give you to make 
good out of our private property the deficit which will 
remain. We will agree to write the £250,000 off against 
that guarantee ; you will, therefore, not have to pay us a 
farthing of it in cash. As regards the other £250,000, we 
will take it in shares, upon which £15 shall be taken to 
have been paid up. The number of shares which you will 
thus appropriate to us will make up this £250,000 ; but 
even then, we don't ask you to hand over the shares to us ; 
they shall be hypothecated to the same guarantee ; they 
shall remain in your possession ; and if we fail in any of 
our engagements to you, you shall be at liberty at once to 
turn these shares into money, to take them into the market, 
and dispose of them at what price you can get ; and you 
shall apply the proceeds towards satisfying any claim you 
may hereafter have upon us." The result, then, upon this 
arrangement is, that the business, with its working and 
earning power wholly undiminished, is, according to the 
terms of the bargain, to be transferred to the new proprie- 
tors without their having to pay to the old ones a single 
farthing in the shape of cash ; but the former have to intro- 
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duce a million in order to make good the deficiency which 
may be calculated to remain after everything has been done 
which could be done, on the part of the old firm, to liqui- 
date the amount of deficit which would still remain. Was 
this a worthless thing, or was it not ? Now that is a mat- 
ter, gentlemen, which you are so fully competent to judge 
of, that I need not dwell longer upon this part of the case. 
If the earning power of this company was undiminished ; 
if the profits which they had made in past years, when it 
was not hampered by all the dead weight of this unfortu- 
nate mass of bad debts arising from imprudent speculations, 
were capable of being made again ; if its power of earning 
profit, which you may take at something like £200,000 
a year, or very near it, remained as it was before ; and what 
was required — there being no present outlay of cash to 
satisfy the old proprietors — was simply the introduction 
of a million of money to cover the eventual deficit, and to 
enable the company to go on — was it worth any one's while 
to give that million of money so to be introduced into the 
business ?— a question to be determined, I apprehend, by 
the business which would be done, and the amount of profit 
which would be realised, in the working of the business. 
Suppose that one of you had been a large capitalist — I 
hope many of you are — I mean a capitalist to whom (we 
have heard of such persons) hundreds of thousands are as 
nothing, and that not yet tired of business, you had been 
disposed to apply your capital in what appeared a prudent 
and advantageous speculation, and that the affairs of this 
company, as I have just placed them before you, had been 
brought to your knowledge, and you had been told that 
you need not pay a single shilling of the price down, but 
that it would be necessary for you to introduce a million of 
money into the business, to enable you to go on ; and that 
then, upon looking to the affairs and the accounts of the 
company, you had seen that it had done for years the 
amount of business and had made the amount of profits 
to which I have referred ; that it had done that during a 
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long series of years, until it got into these difficulties, 
arising from special circumstances having no connexion 
with the Intimate or proper business of the firm, and 
you had had a million at your disposal, would you have 
thought it worth while to enter into the speculation ? or 
would you have treated a proposal to you to enter into it 
. upon those terms as delusive and fraudulent, intended only 
to cheat you out of the money you were required to intro- 
duce? And, observe, that having brought the balance, 
the ultimate deficit, down to a million, as I think these 
figures do bring it out, the sum which the new company 
or the new shareholders were to introduce was just the 
very sum, or only a little in excess of the sum, to which 
I have been referring — ^for, £1,250,000 was the sum which 
the shareholders were to bring in. The total amount, you 
know, was to be £15 paid upon each share, or £1,500,000. 
But £250,000 of that was to be written off, or, at all 
events, locked up, in respect of the shares which were to 
be allotted to the three original proprietors. Thus there 
would remain a balance of £1,250,000, brought by the 
shareholders into this concern, to balance the deficit which 
it was contemplated would eventually remain, and to enable 
the business to go on without difficulty or apprehension of 
any impending danger. 

Of course, gentlemen, everything turns upon whether 
these figures can be relied upon or not. The learned coun- 
sel for the prosecution would here interpose ai\d say, 
Granted that if these figures are correct, and you can make 
out that a million was all that was wanted to set a 
business going which was capable of producing £200,000 
a year, although every one might not perhaps like to 
enter into such a speculation, yet no one can well say 
that such a proposal was fraudulent, or that such an 
arrangement and bargain, if made, was a mere handing 
over of a worthless and hopelessly insolvent busines& 
But then the learned counsel denies the accuracy of those 

figures. 

p 
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In the first place, he says, '' The assets were estimated 
at a million ; they have produced, when they came to be 
realised, only half that amount. The private fortunes of 
the old partners were estimated at £2,200,000 — call it, in 
round numbers, two millions — and they have produced 
only £700,000 or £800,000. You talk of the earning 
power of the business; you talk of its profits; but the 
real &ct is, that the business collapsed from its own in- 
herent rottenness in the course of nine months after the 
new company was called into existence, and made no 
profit. When you talk of profits which were made 
in times past, I doubt your books, and I deny that 
those profits have been proved ever to have been in &ct 
realised." 

Gentlemen, we must first correct one or two of those 
assertions, and then we must see what is the value of the 
rest. 

In the first place, when it is said that the private estates 
of the old partners only realised £700,000 or £800,000, we 
must add to that a sum of several hundred thousand pounds 
— in round numbers, I may state it as half a million — 
which was realised before the fall of the company, and 
which was carried to the credit of the guarantee account ; 
and yet it remains perfectly true that the assets and the 
private property have not realised by any means what was 
expected. But then we must take into account the cir- 
cumstances under which they were realised. We are told 
that those circumstances were most disadvantageous ; that 
the time has been bad for realising upon anything and 
everything, and that this applies both to the doubtful 
debts and the securities held in respect of them, and also 
to the estates and private property of the partners. 

Now you know, gentlemen, much better than I can 
pretend to know, from your own acquaintance with the 
commercial world, whether it is true that property which 
has had to be realised within the last two or three years 
has been realised under very disadvantageous circum- 
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staDces. We know, from the history of the commerce and 
trade of this country, that occasional periods do occur in 
which, after great commercial activity, reaction takes place ; 
when everything is, as it were, stagnant ; when, fortunes not 
being made, landed estates are not so much in demand, — 
when, in fact, there are more sellers than there are buyers, 
and when goods and property of every description, espe- 
cially if you have to realise under legal process or obliga- 
tion, fetch far less than they would do if sold at a more 
prosperous time, and under more favourable circumstances. 
We have been told by both the official liquidators, persons 
from their position well qualified to form a judgment upon 
such matters, that property of every sort, especially pro- 
perty which had to be realised under such circumstances, 
has been sold at a very great disadvantage. On that you 
will form your own judgment. 

Then, again, with regard to the collapse of the business 
to which Mr Kenealy has referred, undoubtedly it has 
collapsed. It collapsed at the end of nine months ; but 
was that owing to what has been termed its inherent rot- 
tenness, or was it owing to extrinsic causes ? It certainly 
did not do less than it had done before ; for we know that, 
in a period of nine months, £166,000,000 of money were 
turned over. You will find that in that time there were 
bills of exchange taken to the amoimt of £56,000,000, 
which would be at the rate of £76,000,000 a year — an 
amount not exceeded, I think, in any of those years when 
the prosperity of the house was altogether untouched. The 
working power, therefore, being undiminished, I must say 
that I do not see how you can ascribe to the inherent rot- 
tenness of the concern the rapid termination of its exist- 
ence, which took place in May 1866. It has beenjpointed 
out, and very properly so, that whatever may have been 
the amount of business done during this period, the profits 
were, comparatively speaking, nothing. It does not appear 
that in the nine months the profits exceeded £4000. But 
then it is said, on the part of the defendants — All this is 
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capable of easy explanatioa We went on doing well until 
the month of January. From the Ist of August, in the 
preceding year, to the 13th of January, our deposits con- 
tinued to increase, and our business sustained no diminu- 
tion ; but early in 1866 a combination of causes tended to 
work mischief to our concern. In the first place, the 
interest of money gradually increased ; from 3} per cent, 
which was the interest on money when we began, it rose 
as high as 8 per cent, before we stopped. This will 
account for the poverty of our profits, inasmuch as a great 
portion of our business must be done by re-discounting ; 
and if you have the rate of interest increasing upon you 
beyond that which you have asked for the bills you have 
taken, it is clear that, instead of making a profit, you must 
realise a lo8& Therefore, say the defendants, the calamity 
of that period was a very powerful cause in preventing us 
from realising the profits we otherwise should have done ; 
but the great cause which led to our downfall was the 
alarm which sprang up m the pubUc mind, and which has 
nothing on earth to do with the intrinsic state of our busi- 
ness. About that time it began to be bruited abroad that 
some of the Messrs Gumey were realising their property. 
This inspired alarm and distrust ; persons who had money 
standing with us immediately proceeded to withdraw it, 
and in the four months between the 13th of January and 
the 10th of May, when we finally stopped, no less a sum 
than £4,000,000 was withdrawn firom our coffers — a sum 
sufficient to paralyze any establishment, no matter how 
sound, how solvent, or how flourishing it might have 
been. 

Gentlemen, if you believe the statement that £4,000,000 
were actually withdrawn in the four months preceding the 
downfall of the company, I think we have a circumstance 
which sufficiently accounts for the catastrophe which fol- 
lowed. But the learned counsel for the prosecution main- 
tains that such is not the flEU^t He says, if you look at the 
general ledger of the company, you will not find any such 
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figures ; you get them only from a book called the Statistic 
Book of the Company. He says he does not know what 
that book is, and he distrusts it He admits that, when 
looked at, it looks very regular: it purports to be an 
account kept from week to week, and it shows apparently 
the amount of deposits and of borrowed money with- 
drawn. But he says it does not correspond with the 
general ledger, and that he distrusts the book, and 
those from whom it comes. Mr Harding, however, 
being asked how he got that book, answered — Why, it 
was handed over to me as the official liquidator of 
the company, by the secretary of the company, among 
the books of the company. I have never doubted its 
genuineness ; I have never doubted its honesty. The 
learned counsel for the prosecution suggests, however — not 
upon any evidence, but upon his own unsupported surmise 
— I had almost said unwarranted suspicion — that Mr Bois, 
the secretary of the company, has concocted this account, 
has fabricated these entries, and then taken advantage of 
some communication which he was holding with the official 
liquidator to shuffle in this book amongst the other docu- 
ments, in order that the defendants might afterwards be 
enabled to refer to it, as one of the books oi the company, 
in order to show that £4,000,000 had been withdrawn from 
them, and so to account for the fact of their stoppage and 
downfalL 

Gentlemen, I should not be doing my duty if I did not 
say that, in my opinion, this is going far beyond the limits 
to which those who represent a prosecution are Entitled 
to go. If there had been any evidence to show anything 
of the kind, well and good ; but there Is nothing. At the 
same time, it was perfectly fair to point out that, when you 
looked at the items of the general ledger, they did not cor- 
respond with the book ; and at first, when this was put to 
Mr Harding, he certainly seemed very much bewildered 
and puzzled at the apparent discrepancy. Ton must judge 
whether he did not fully account for this apparent dich 
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crepancy by the evidence he gave after he had had an 
opportunity of further examining the general ledger. 
Says he, it is perfectly true that, if you look only to the 
items to which you directed my attention in the general 
ledger, there is only an amount apparent there of £2,500,000 
as having been withdrawn ; but when I come to look fur- 
ther into the ledger, I find that, in addition to the loans 
from country bankers and deposits from depositors, there 
were a great number of persons with whom the firm had a 
species of banking accounts, who put money in on special 
terms, as to notice or otherwise, which they were entitled, 
at very short notice, to withdraw. If those accounts are 
taken into consideration, they will reconcile the statements 
aa to moneys withdrawn, as appearing in the general ledger, 
with the statements which appear in the statistic book of 
the company. 

It will be for you, gentlemen, to say, under the circum- 
stances, whether you can, as reasonable men, entertain any 
doubt that the statistic book does truly represent this part of 
the company's affairs, and that, in fact, there was withdrawn, 
in the period to which I am referring — namely, the four 
months — a sum of £4,000,000. In that case it will be for 
you to say whether you believe that the limited company 
broke down from circumstances necessarily inherent in its 
pecuniary constitution, or whether it broke down from a 
combination of external causes which could not be reason- 
ably anticipated at the time when the bargain between the 
old firm and the new company was entered into. 

Wi£h regard to the profits in the past years, it may 
perhaps be true that the profits are not brought out in the 
precise form in which you, as commercial men, would think 
that such accounts ought to have been kept. The balance- 
sheets are defective, and if this had been the case with 
reference only to the recent dealings of the company in 
the years or months which immediately preceded the trans- 
action into which we are inquiring, it would have borne, 
perhaps, a suspicious aspect. But while I have to observe 
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to you that we are not now considering whether the old 
firm kept their books with that commercial accuracy, or 
according to that commercial practice, which you would 
desire to uphold, I must further point out to you that these 
accounts of profits are of ancient date, going back as far as 
the years 1850 and 1851 ; and therefore, in whatever form 
they appear, can you doubt that these entries, which are 
found by the official liquidator in the account-books of the 
company, are genuine entries, and the true representation 
of the amounts which were carried to the account of 
profits at that time, and which were divided between 
the partners as their respective shares ? Now, it is per- 
fectly true that we do not know exactly upon what basis 
the estimate of profit was founded. It may have been that 
it was more or less delusive ; it may have been that the 
whole of the discount upon bills was carried to profit, while 
sufficient account was not taken of what may possibly have 
been the losses upon bad bills, which were not eventually 
paid. We do not know, we have no means of knowing, 
how that amount of profit divided between the partners 
or carried to the reserve fund was got at It is one of the 
misfortunes of the case that we have no such evidence. But 
even supposing that you should think that these amounts 
of profit thus appearing in the books are not altogether 
satisfactory, still, can you doubt that a business of that mag- 
nitude, in which such a large sum of money was turned 
over, and such a vast amount of bills were discounted, could 
have been otherwise than a profitable concern, supposing 
that the transactions had been confined entirely to the 
legitimate and proper business of the company, and that 
its capital had not been diverted into other and illegitimate 
channels? 

A very competent witness, Mr Harding, has told us, that 
in his judgment the profits to be made upon such a busi- 
ness may be fairly estimated at from £180,000 to £190,000 
a year. Attempts have been made to impugn the evidence 
of Mr Harding. It is said that he has made money by 
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former transactions with the old firm ; I do not mean in 
commercial speculations, but in the shape of business done 
as an accountant It is said that they have supported his 
appointment as one of the official liquidators, and that he 
com«B here, therefore, with a bias on his mind in their 
favour ; but it has been truly pointed out that no such 
observations apply to Mr Turquand, and it has not been 
made to appear that Mr Turquand in any way dissents 
from the conclusions at which his coadjutor has arrived. 
At all events, you can judge for yourselves — and that is 
the great advantage of having twelve gentlemen connected 
with the commercial world to try such a case as this — 
seeing that the amount of money turned over, the amount 
of bills discounted, and the amount of business done, stands 
upon figures that are not for a moment disputed. Judge 
for yourselves, making all due allowance for what you think 
ought to be taken off from these profita 

If you have any doubt about the principles upon which 
the profits were ascertained, or about the accounts in which 
they are entered, make any deduction or abatement you 
think proper, and then ask yourselves whether, if this 
business was capable of earning such profit as you think 
it must have earned, the terms of the bargain were fraudu- 
lent, or were such as might fairly be proposed by persons 
who desired either to dispose of the business or to take 
fresh partners into it. But then it is said that the esti- 
, mate of the property of the partners is altogether incorrect. 
Here, again, we must depend very much upon what Mr 
Harding tells us on the subject. 

But I must here interpose an observation, which I trust 
will have its due effect. The learned counsel for the prosecu- 
tion says : Do not trouble me with estimates ; do not talk 
to me about calculations ; I look only — and I invite the jury 
to look only — ^to the broad facts and to the positive results. 
Here is an account showing a large deficit, arising from 
bad debta It is said to have been calculated that a million 
of money would be realised upon these debts ; it has not 
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been realised. Here is an estimate of the private property 
of the partners, which amounts to upwards of two millions 
of money ; it has not realised half that amount. Do not 
talk to me of these things, or of the profits of the business, 
or of the business done, or of what it may have been cal- 
culated to be worth. It has all gone to rum, and you 
must judge only by the results, 

Grentlemen, you must, in the first instance, correct the 
data on which the learned counsel asks you to proceed, 
by the light of those circumstances, and of that evidence to 
which I have already directed your attention. But I have 
this further observation to make : it is not a question of 
what these things were actually worth, or what they have 
proved to be worth — the question is, What was honestly 
believed at that time to be the worth of this business 
and of this property ? That is what we have to endea- 
vour to arrive at ; and to judge, as the learned counsel 
proposes to you, simply by the events which have taken 
place since, would be, I think, very Likely to lead you 
to conclusions which a more careful and more correct 
analysis would show to be unfounded and unjust. We are 
dealing with a question of fraud, and we must therefore 
see what was the real belief at the time these estimates 
were made and these transactions were effected. Now, we 
know — imperfectly, it is true, but still as a fact which has 
transpired in the progress of this trial — that as between the 
old firm and those who were to come in as new directors, 
and who, in fact, were to be the representatives of the new 
shareholders, calculations as to the value of the assets and 
the property were gone into. 

A paper has been found in the handwriting of Mr John 
Henry Gurney, covered with figures, and which came into 
the hands of the official liquidator, as one of the papers 
belonging to the company, or to the firm. We know from 
Mr Harding that he has made out his calculation by the 
light and assistance of this paper. 

Let us see how the figures stand. According to these 
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figures, the private property of the partners was esti- 
mated at £1,658,000. The Lombard Street property was 
estimated at £40,000; making a total of £1,698,000— 
call it in round numbers £1,700,000. Then there was a 
sum in the Norwich Bank, standing to the credit of the old 
firm, which they were equally to give up, amounting to 
£690,281. You have therefore, in round numbers, a sum 
of £2,290,000. Was that at the time a fictitious, fraudu- 
lent estimate P or was it an honest one, although it might 
to a certain extent be influenced by the sanguine view that 
men always take of their own affairs and their own inter- 
ests ? Was that at the time an honest estimate ? That 
these calculations were gone into between the old firm and 
the new comers is, I think, a matter upon which it is 
impossible to entertain a doubt. The great disadvantage 
under which we labour at the present moment is,^that those 
who alone could tell us what actually passed, — who alone 
could tell us what discussion took place, what calculations 
were made, what figures were gone into, cannot, from the 
course which has been pursued, open their mouths to give 
us evidence upon that which it is so important for us to 
know. 

And here I must say that, while I do not for a mo- 
ment question or impugn the motives of the prosecutor 
in this case, or of those who are assisting him ; while I 
give them the fullest credit for being actuated by public 
motives and by a sense of duty, they believing no doubt 
that a gigantic fraud has been practised upon them and 
the other shareholders who have entered into this enter- 
prise, and that those who have thus defrauded them ought 
to be made responsible at the bar of a criminal court of 
justice, and that they are only doing their duty in bring- 
ing them there, — while I give them full credit for such 
motives, and cannot concur in any observations that have 
been made to their disparagement, I must say that I think 
it most unfortunate that in this case the new directors 
have been mixed up in the same prosecution and indict- 
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ment with the old. I know of no case which has produced 
so strong an impression on my mind in favour of what has 
long been my growing conviction, namely, that our system 
which commits the prosecution of offences against the public 
to a private prosecutor, a system which differs from that of 
every other European nation, is based upon a false principle. 
I cannot but think that a public prosecutor is necessary 
to the due and perfect administration of criminal justice. If 
there had been a public prosecutor here, I will undertake 
to say that he would not have put those three gentlemen 
on their trial If called upon to prosecute the members 
of the old firm, he would no doubt have had recourse to 
them; he would have called upon them to make their 
statements to him ; and if, in those statements, he 
had found matter upon which, in his judgment, the 
prosecution should go on against the members of the old 
firm, he would have availed himself of their evidence to 
support the prosecution, or, at all events, would have left 
them free, so that those who were to be put upon their 
defence should have the opportunity of calling before the 
jury who were to pass in judgment upon them those wit- 
nesses who, above all others, and perhaps alone of all 
others, could have thrown light upon this most important 
part of the case. But, inasmuch as the course taken by 
the prosecution has, as we were truly told by the Solicitor- 
General, shut the mouths of these parties, and prevented 
the other defendants from having the advantage of their 
evidence, we are bound in common justice to consider what 
has been the conduct of the gentlemen who thus came into 
this enterprise. Do you suppose that men of business, 
men of fortune, men of commercial position, would join 
themselves to a company of this kind, in which they were to 
embark large sums, without going into some calculations to 
see how far the terms proposed to them by the old proprietors 
were such as they could, as reasonable men, with prudence 
entertain ? Can you suppose that they took the number 
of shares which we know they did take, and made them- 
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selves answerable for the large sums which they thereby 
became liable to pay, without having gone into this matter ? 
Another striking fact is this — There came a time when 
they were called upon to answer for what was said to be a 
common delinquency. They were called upon to answer 
for a gigantic fraud in having induced the mass of share- 
holders to take their shares upon a representation that this 
was a sound company, or that, if under temporary embar- 
rassment, in the end at all events it would come out all 
right and whole ; they were charged with having made 
this representation fraudulently, and induced shareholders 
to pay down their perhaps hard-earned money for delusive, 
' valueless sharea What would you have expected men 
. under such circumstances to do ? Why, to have said, 
" Don't blame us ; we were the victims of the same delu- 
sion from the consequences of which you are now unfor- 
tunately suflfering ; we were taken in by the old firm ; they 
told us that the assets would realise so much ; they told us 
that their property was worth so much ; it turns out that 
this was a delusion ; we were ourselves deceived and 
misled, and are victims like yourselves." But what do 
they say ? They say as far as they can say it — they have 
said it elsewhere, and they say it here by the mouths of 
their counsel — " We do not complain of the members of 
the old firm ; we believe that they acted in a spirit of fair- 
ness and honour towards us ; we admit that they disclosed 
everything to us; we knew all that it was essential we 
should know ; we may have acted foolishly ; we may have 
acted improvidently ; we may have involved others in a 
common loss, but we cannot throw any blame on the 
members of the old firm ; we cannot impugn either the 
honesty of their representations or of the project in which 
they invited us to embark." 

Gentlemen, it is for you to say whether, upon the whole 
of this evidence to which I have called your attention, 
there is sufficient to satisfy you that this concern was, 
at the time this transfer took place, the worthless and 
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valueless affair which the prosecution seeks to make it 
out. 

So much, then, for that first and very important head. 
I pass on to the second, which is, whether the defendants, 
if they represented this business as a sound and remunera- 
tive business, knew that it was otherwise. As to that, 
the facts which I have been bringing to your notice, the 
evidence to which I have directed your attention, seem to mo 
to be immediately applicable, and will probably determine 
your view of the matter. As I have before said, it is not 
because the defendants may have taken a too sanguine 
view of their affidrs and of the prospects of this concern, 
that therefore they are to be visited with a criminal prose- 
cution. You must be satisfied that they knew that this con- 
cern was worthless ; and that, knowing it to be so, they passed 
it off upon the public, or upon such of the public as would 
take shares, as being of value. When I say that, I do not 
mean that it would be necessary that the thing should be 
absolutely valueless ; it would be sufficient if it were rela- 
tively so ; that is to say, though the shares might event- 
ually prove worth something, yet if they were in fact of a 
value altogether so disproportionate to the pretended value, 
that no man in his senses, if he had known all the circum- 
stances, would have taken a share; and the defendants 
knowing this, combined to induce people to take the shares, 
with intent to defraud, that would be sufficient to support 
this charge. 

Now, gentlemen, having dealt with the first two parts 
of the inquiry, and coming to the third, which is as to what 
the defendants represented to the public, I come to what 
may be called the overt acts of this conspiracy. Now, the 
first and foremost of these is the publishing the prospectus ; 
and, as I read to you just now, the prospectus is alleged to 
have been fraudulent in the following particulars, viz.: 
that it was *' not intended to call up more than £15 per 
share ; " that " in the opinion of the directors the terms 
could not fail to be highly remunerative;" that 'Hhe 



238 THE QDEEN V. GURNET AND OTHERS. 

business would be banded over on the Ist of August, 
the vendors guaranteeing the company against loss on 
the assets ;" that ** John Henry Gurney, Henry Edmund 
Gurney, and Robert Birkbeck would retain a large 
pecuniary interest ; " that " copies of the memorandum 
and articles of association and deed of covenant could be 
inspected." 

Now, I think there are two or three heads here which we 
may very summarily dispose of: first, that it was not in- 
tended to call up more than £15 per share. Tour view of 
how far that was true or not would, as it strikes me, mate- 
rially depend upon whether you believed that there was the 
alleged conspii*acy or not. If the parties believed that the 
undertaking was likely to be a successful one, then, inas- 
much as the payment of £15 a share would, after deducting 
the shares retained by the old firm, realise, as I before 
pointed out, £1,250,000, the probability is, that they did 
not intend to raise more than £15 per share. If, on the 
other hand, you believe in the existence of the conspiracy, 
and that they intended to get all the money upon these 
shares, to the extent of £50 apiece, and to apply them to 
their own purposes, then, as this would form part and 
parcel of the conspiracy, the question is involved in the 
question of conspiracy. It strikes me, therefore, that this 
allegation is one upon which you need not further be de- 
tained. 

I next call your attention to the statement that the 
" business would be handed over, the vendors guaranteeing 
the company against loss on the assets." There is no doubt 
it was part of this bargain, according to the terms of the 
deeds, that the vendors did guarantee the company against 
loss on the asseta If it is meant to be contended that 
while they guaranteed, in point of law, the guarantee was 
worth nothing in point of fact, this, again, will depend on 
whether you think that, in guaranteeing the amount of the 
deficit from their private property, they really believed that 
this property would be worth the amount which they under- 
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took to guarantee. Then comes the statement that 
'*John Henry Gurney, Henry Edmund Gurney, and 
Robert Birkbeck would retain a large pecuniary interest." 
That may have been a mere flourish ; I do not think 
there is much importance to be attached to it. But 
they did retain, in one sense, a large pecuniary interest, 
for they were to hold a large amount of shares, and the 
value of these shares depended entirely on the success of 
the concern. 

But there are two important points in this prospectus to 
which I anxiously invite your particular attention. In the 
first place, what was the effect of the whole of this pro- 
spectus, coupled with the articles of association and with 
the deed referred to in the prospectus ? Was it to pro- 
duce an impression upon the minds of those who should 
read these documents, that the concern was substantially a 
sound one, in which men might embark their capital with 
fair and reasonable expectation of success ? Whether the 
prospectus has that effect, yon must judge, partly from 
its contents, and partly from the general evidence in the 
case. 

I cannot help thinking that» looking at it as a whole, it 
certainly does bear the construction which the prosecutor 
seeks to put upon it. When it says that, looking to all 
the circumstances, and to the fact that a sum of £500,000 
is all that is to be paid for this business, there is every 
prospect of a large and remunerative return to the share- 
holders, it certainly does hold this out as a sound and going 
concern. It is to be observed, at the same time, that it 
does no more than this ; and it is, perhaps, as succinct and 
jejune a prospectus as one has ever seen. It is a complete 
mistake to say that it makes any representation as to the 
assets of the company, so far as the four millions of bad or 
doubtful assets are concerned. 

And here I must say that I think the observations of 
the Solicitor-Qeneral as to what was said by the learned 
counsel for the prosecution in his final address to you were 
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not without foundation : for you certainly were told, again 
and again, perhaps in the heat of argument, that these 
debts had been represented as assets of the company. 
They are nowhere represented as anything of the kind; 
certainly not in the prospectus ; certainly not in the deeds. 
On the contrary, the whole arrangement between the two 
parties — ^the old firm and the new directors — waa based on 
the assumption that of these four millions only a limited 
proportion would be realised. 

I should say that there is a marked difference between 
this prospectus and almost every other prospectus that has 
formed the foundation of legal proceedings, whether civil 
or criminal, that we have heard of late years. Generally, 
you know, there is some positive misrepresentation, or some 
material concealment, which vitiates the affirmative state- 
ments put forward. We have known of legal proceedings 
in consequence of assets being declared which did not exist ; 
of liabilities being concealed which did; of anticipated 
returns which were altogether delusive and mere moon- 
shine; of representations as to shares having been taken 
which, in fact, had not been taken, or where the number 
taken fell greatly short of what was represented, — where, in 
short, in various forms, the expectations and facts which 
had been held out to persons to invite them to join bubble 
schemes and fictitious companies, have been positive mis- 
representations or actual perversions of the truth ; and in 
most of those, you will bear in mind, the proceedings 
were of a civil, not of a criminal, character. Here we 
must be still more particular, to see that we do not 
import into this prospectus and the representations made 
by the directors to the proposed shareholders, anything 
beyond what these documents legitimately carry with 
them. 

At the same time, if, looking at this prospectus, it is 
impossible to arrive at any other conclusion than that the 
directors intended to convey to the public that this was a 
concern in which, if shares should be taken, there was 
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Qvery probability of a remunerative return, and you shall 
be of opinion by and by that this representation was inten- 
tionally delusive ; the defendants will be answerable for 
that which they have stated : on the first counts, if the false 
representation was for the purpose of inducing persons to 
take shares, or on the counts for conspiracy, if this repre- 
sentation was for the purpose of defrauding them of their 
money in furtherance of the conspiracy. 

It is further said, as to the statement in this prospectus 
relative to the affairs and state of the company, there 
is extrinsic evidence to show that this was all delusive. 
Several circunustances are referred to on which the learned 
counsel for the prosecution dwelt with considerable em- 
phasis. 

The first is the meeting which took place in St James's 
Squara I cannot help saying that I think it would have 
been better if this part of the case had been omitted. That, 
because the meeting took place in the house of one of the 
directors in St James s Square, you should be asked, in the 
absence of all other evidence — there being nothing to show 
under what circumstances and for what reason that place 
was preferred to the premises in Lombard Street — to infer 
that fraud was contemplated, seems to me, I must say, a most 
staggering and unsatisfactory proposition : that, because 
the lawyer was asked to be present wten these two sets of 
intended partners, the old firm and the intended new direc- 
tors, met to consider the terms upon which the transaction 
should be arranged between them, fraud must have been 
intended, does seem to me a most strange hallucination, 
and one which I can hardly account for in a man of the 
undoubted ability and power which the learned counsel 
manifested in the conduct of this case and in his address to 
you. I cannot imagine anything more singular than the 
suggestion that because this meeting took place in St 
James's Square instead of in Lombard Street, and because 
the lawyer was present, there must have been fraud and 
wickedness at the bottom of it. 

Q 
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But, beside this, it is urged as a proof of deliberate fraud 
that Mr Q-ordon drew up a prospectus in terms so flowery 
and exaggerated, that, even before it was submitted to the 
directors, somebody thought it necessary to modify many 
of the phrases contained in it, and that, after all, though 
so altered and modified, it could not be accepted by the 
directors ; that they threw it on one side, and adopted the 
far more modest statement found in the prospectus, and 
that therefore there must have been fraud contemplated on 
the part of Mr Gordon. Well, you have the two documents 
before you. It is no doubt true that the statement prepared 
by Mr Q-ordon was more flowery, and more in the usual 
prospectus style than the more modest document after- 
wards published to the world ; but that, because the body of 
the directors thought it right to put forward only such a 
moderate and temperate statement as might appear to be 
consistent with propriety, because they qualified the expres- 
sions contained in Mr Gordon's draft, and reduced them to 
the comparatively modest dimensions of the published 
prospectus, you should be asked to assume, in the total 
absence of proof of any kind, that fraud was intended, that 
the directors were prepared to go any lengths, and were only 
deterred by fear of the law, and influenced only by the 
desire of keeping exactly within its limit, so as to escape 
its penalties, does appear to me wholly unwarranted. 

I must say, having had a great deal to do with the ad- 
ministration of criminal justice, either at the bar or on the 
bench, that suggestions of that kind are not conceived in 
the spirit, are not in accordance with the spirit, which 
ought to animate those who conduct public prosecutions. 
I should have been disposed to draw, and you will prob- 
ably draw, exactly the opposite inference. 

When you find a body of men sitting down to determine 
in what way a project and an undertaking they propose 
to oflfer to the public shall be described, and you find 
them cutting down exuberance of assertion or style, and 
reducing their statements to moderate and fair proportions, 
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SO far from believing that they have been actuated by a 
criminal and fraudulent spirit, you would, on the contrary, 
as I should conceive, draw the very opposite inference. 

We now come to the second ground upon which this 
prospectus is impugned, namely^ that it contains a refer- 
ence only to one of the two deeds by which the arrange- 
ment between the old firm and the new company was to be 
carried out. Undoubtedly it is true that the prospectus 
does refer to one deed only, while I think it is equally true 
that, to enable anybody to understand the exact nature of 
this undertaking, and the terms upon which the new- 
comers were to be introduced into the concern, it was 
necessary that it should be known that there were two 
deeds. Now, how came this to pass? Mr Jones has 
given evidence upon the subject, and you will weigh that 
evidence well, and judge for yourselves how far you can 
implicitly rely on it His account of it is this: The 
arrangement afterwards carried out by the two deeds hav- 
ing been agreed upon between the old firm and the new* 
comers, it was necessary that effect should be given to it 
by a legal instrument. He applied to an eminent con- 
veyancer, Mr Braithwaite, to prepare the necessary deed or 
deeds. Mr Braithwaite thought it better there should be 
two deeds ; Mr Jones says it was not for him to interfere 
with what counsel thought to be necessary and right. 
Accordingly Mr Braithwaite prepared the drafts of two 
deeds — ^the one simply providing for the transfer of the 
business, with its assets and liabilities, to the new company ; 
the other intended to fix and settle the terms of the arrange- 
ment according to which those accounts which the new com- 
pany, or rather the directors of the new company, did not 
intend to take to, namely these four millions of doubtful 
debts, should be realised, as far as it was possible, by the 
old firm for the benefit of the new. Mr Braithwaite having 
prepared the drafts of the two deeds, Mr Jones says that, 
in the course of his duty, he submitted them to the new 
directors, Mr Gordon and Mr Bennie. Mr Gordon and 
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Mr Bennie said, however, that, as they were in fact the 
representatives of those who should become shareholders, 
and might therefore have interests antagonistic to those of 
the members of the old firm, who were the sellers, they 
being the buyers, it would be more satisfactory that they, 
the buyers, should be represented by separate solicitors 
and counsel. In this I think every one will see that 
there was nothing which could excite surprise. On the 
contrary, every one will agree, I think, that Mr Gordon and 
Mr Rennie were perfectly right in what they did. Mr 
Jones goes on to say that he was desired to put himself in 
communication with Messrs Wilson, Bristow, and Carp- 
mael, the solicitors to the Oriental Bank, of which Mr 
Gk>rdon was chairman, and these gentlemen employed their 
own conveyancing counsel, namely, Mr Fooks. When Mr 
Fooks came to see the drafts of the deeds, he was not satisfied 
with them ; he thought they were not sufficiently stringent 
or minute to secure the interests of the new company and 
the new shareholders. Accordingly he made numerous 
alterations, which alterations had again to be submitted to 
Mr Braithwaite, who did not accede to many of them, and 
so the two conveyancing counsel had to meet from time to 
time, and see if they could get over the difficulties which 
one or the other suggested. By all this course of proceed- 
ing time was consumed. A general election was impend- 
ing. Mr Fooks went out of town with a view to some 
electioneering objects he had in view, and so additional 
delay was caused. It had been arranged with the brokers 
that the prospectus should be issued on the 12th of July. 
The 11th arrived, and still no deed had been settled, and 
it was impossible to issue the prospectus without referring 
to the deed. Then Mr Jones says — " I with difficulty got 
a meeting of the two counsel on the 11th, and then, after 
much discussion, the terms of the first deed were agreed to, 
and that deed was considered as finally settled and done 
with. Accordingly we were enabled, on the ensuing day, 
to issue the prospectus ; and as there was but one deed 
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executed, and but one deed then in existence, the prospec- 
tus refers to one deed only ; the second deed remained to 
be further considered. It was discussed again and again ; 
the counsel were unable to agree upon it. Mr Fooks was 
most particular and rigorous in exacting such conditions 
as he thought necessary for the interests of his clients ; the 
draft was cut about in all directions." When we come to 
look at the draft we find that that is so. But it seems 
that, by the 25th of July, all difficulties had been over- 
come, and on that day the draft was returned as finally 
settled, with the assent of the two conveyancing counsel. 

On the 8th of August, or shortly before the 8th of 
August, application was made to the Stock Exchange by 
the brokers of the new company for a settlement The 
Stock Exchange, answering through their secretary, say — 
Tou must send us certain documents ; amongst others the 
deed by which the interest of the old firm is transferred to 
the new company. They had the prospectus before them, 
and, of course, in the prospectus, they would see mention 
of one deed only. In the documents sent to the Stock 
Exchange, as in the prospectus, one deed only is referred 
to ; so one deed only was asked for, and one deed only was 
sent. Now, at that time — ^the 12th of August, which was 
the day on which the dociunents were sent to the Stock 
Exchange — it is an undoubted fact that two deeds existed. 
It is equally certain that only one deed was sent. But Mr 
Jones again offers this explanation. He says — " Inasmuch 
as in the prospectus only one deed was referred to, and 
that was the essential deed which effected the transfer to 
the new company, I, acting upon my own judgment, sent 
only one deed to the Stock Exchange." But then, 
when the counsel for the prosecution called for the 
second deed, or rather the draft of the second deed as 
finally settled, and when the draft as finally settled 
was produced, unfortunately it appeared to be signed as 
having been settled by the counsel on the 11th of July, 
Thereupon, it is naturally said, how is it that, if this deed 
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was signed as settled on the 11th of Julji you can now say 
it was not settled until the 25th? It certainly is an 
awkward question, but Mr Jones says that the reason was 
that the deeds purported to be of even date, and it would have 
been awkward to have the date in each deed of the 27th of 
July, if it appeared upon the draft, as settled, that the one 
was settled on the 1 1th and the other upon the 25 th. There- 
fore, says he, we antedated it, and the counsel signed it as of 
the 11th, the date of the other deed. I do not understand 
that you are asked to disbelieve what Mr Jones says ; still it 
is an awkward and an unpleasant circumstance that a very 
material part of the arrangement to be carried out is con- 
tained in the second deed, and that no reference is made 
to it in the prospectus, and that the second deed, although 
already executed, was not sent to the Stock Exchange, in 
answer to their requirements, on the 12th of August. 

The Solicitor-Gteneral. — Your Lordship will remember 
that the date upon the original draft of the second deed, 
containing Mr Fooks's approval, was the 18th of July, 
which is therefore a corroboration of Mr Jones. 

The Lord Chief- Justice. — That is certainly an important 
fact which had escaped my attention. I am obliged to 
the learned Solicitor-General for pointing it out That 
date of the 18th of July shows that the draft had passed 
Mr Fooks's hand at that tima 

Q^ntlemen, we have next to ask ourselves if the directors 
had anything to do with the not sending this draft to the . 
Stock Exchange. We have, I think, two witnesses as to 
that. It appears that upon Mr Slater receiving the letter 
of the secretary of the Stock Exchange, he immediately 
submitted it to the next Board meeting, whereupon, on the 
8th of August, a resolution was passed, ** That the secretary 
(Mr Slater at that time acting as secretary) do send to 
the Stock Exchange the particulars required, and that he 
apply to the solicitor for such particulars." That, at least, 
is the substance of it ; I am not sure whether those are 
the precise words. Then says Mr Slater, " I did apply to 



SUMMING UP BY THK LORD CHIEF-JUSTICE. 247 

the solicitor; I had no instructions whatever from the 
directors to keep back any deed ; I had no instructions to 
apply to the solicitor for one deed rather than for two ; I 
simply acted in obedience to the terms of the resolution, 
which directed me to ask the solicitor for such documents 
as would satisfy the requirements of the Stock Exchange. 
I did so ; the solicitor gave me only one deed, and I there- 
fore sent that one deed. But the directors had nothing to 
do with that" Then Mr Jones goes on and says, '' I 
acted therein upon my own judgment ; I had no communi- 
cation with the directors ; I did not receive any instruc- 
tions from them not to send the second deed ; but, inas- 
much as one deed only was referred to in the prospectus, 
I thought it was sufficient to send only one deed, namely^ 
the first deed." 

Now I think it is quite impossible not to feel that this 
was an unfortunate proceeding, to say the least of it. The 
prospectus leads to the supposition that there was one deed 
only; but the true nature and effect of the transaction 
could not be known from the single deed. I cannot help 
thinking that the shareholders who were invited to join in 
this undertaking ought to have been told that there was a 
second deed ; and that the Stock Exchange, who exercise 
a wholesome and useful influence on the formation of 
companies, by the power which they have of withholding 
settlements if they are not satisfied that all necessary pre- 
liminaries have been complied with, ought to have been 
told that there was a second deed. 

I cannot help here observing that the public should take 
warning by this not to trust too much to the exercise of 
this authority ; for it is impossible for anybody conversant 
with these matters, to look at that first deed, and not see 
that something more is required in order to carry out what 
it finally contemplates as to take place between the parties. 
But the Stock Exchange passed it, and granted a settlement 

I cannot but think that the shareholders ought in some 
way or other to have been apprised of what was the ar- 
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rangement between the old firm and themselves ; not that 
I believe, with regard to the great mass of the shareholders, 
that it would have made the slightest difference. It is all 
very well for men, when they find they have embarked in 
a minous enterprise, to turn round and say, '* Oh dear, if 
you had only told me that there was a second deed, I 
should have gone and looked at it^ and then I should have 
seen that there was a deficiency of assets, which, if ever 
made good at all, was to remain unsatisfied for a period 
f three and a half years. If I had known that, I should 
aot have joined in the undertaking." It is all very well 
to say this after the event, and no doubt people persuade 
themselves of the fact ; but when I find that in this 
undertaking, though the prospectus states nothing of the 
position of the firm, neither whether its assets were equal 
^ to its liabilities, nor, if there was a deficiency, to what ex- 
tent that deficiency went, yet no less than 200,000 shares 
were appUed for ; and that only thirty or forty people went 
to look at the deed referred to in the prospectus — I am 
very much inclined to think that it is not to the deed or 
the terms of the transfer that people would have looked 
in order to make up their minds whether they would take 
shares or not They would have done as Mr Peek, with 
perfect candour, tells us he would have done, ** What," I 
asked Mr Peek, '' would you have done, if you had known 
that there was a second deed P Should you have insisted 
on seeing it before you took your shares ? " " No," says 
Mr Peek, '' I do not think I should." I am quite sure he 
would not. The fact that the business to be transferred 
was that of Overend, Gumey, & Co., — the fact that three 
or four gentlemen well known in the commercial world as 
men of wealth and standing were willing to embark large 
sums in this enterprise^ and the reliance that was placed 
on the names of the Gurneys, would, no doubt, lead the 
unthinking multitude to embark their capital without 
any hesitation in a concern which everybody believed at 
that time would turn out profitable and advantageous. 
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Still this is not conclusive, and the question remains, 
whether it was not important to anybody who did not go 
blindly to work as the multitude do, but who was disposed 
to take a sensible and sound view of all the circumstances 
before he joined the company, that he should have a full 
opportunity of knowing the precise state of things before he 
embarked his money ? Was it wrong that that informa- 
tion should be withheld from him ? That it practically 
was withheld there can be no doubt. There is nothing 
upon the face of this prospectus, — ^upon the face of the 
articles of association, — upon the face of the first deed, to 
tell the shareholders that there was a deficit to the large 
extent to which the deficit existed, or to tell them that in 
respect of this deficit, or a considerable portion of it, they 
must trust to the private fortunes of the members of the 
old firm. 

I dare say, if it had been all known, as I have just said, 
it would have made no difference. At that time the 
Messrs Gumey stood high in position in the commercial 
world. At all events it was known that they were men of 
large property, and if it had been said to anybody, " There 
may be a deficit eventually of one million, possibly of two 
millions, but then the Gurneys undertake to be responsible 
for the whole ; they ask nothing at the present moment 
for the transfer of the business ; you will get it for the 
price you pay for your shares without paying anything to 
them ; the whole amount you pay will go into the funds of 
the new company, and will be available for the purposes 
of business ; will you join ? " — judge for yourselves what 
would have been the conduct of the applicants for 200,000 
shares. How many, do you think, if they had known the 
whole arrangement, would have hesitated to embark their 
capital, as they did in ignorance, in the enterprise ? Tou 
must judge of that At the same time, if you think that 
this was a contrivance for the purpose of concealment ; 
that it was a mode of giving effect to the conspiracy, 
if conspiracy there was ; that it was intended to keep the 
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persons to whom it was proposed to take shares in the 
dark, from a fear that, if they had really known what the 
true circumstances were, they would not have come forward 
and paid in their money, and that the intention of the 
whole thing — this concealment included as part of the 
means resorted to — was to cheat and defraud the share- 
holders of their money, — ^then the necessary consequence 
must be that you must find some, if not all, of these 
defendants guilty. 

But, on the other hand, if you should take the view that 
those who committed this act of reticence in a matter in 
which they ought to have been outspoken, honestly be- 
lieved that the enterprise was a sound one, but, perhaps, 
may have thought it was just as well not to tell the share- 
holders all the precise circumstances of the arrangement, 
because it might operate upon timid or cautious persons, 
and induce them to withhold their contribution as share- 
holders, when in point of fact, if they could be induced to 
join, the enterprise would turn out for the company's bene- 
fit, and must in the end be beneficial — ^then the fraudulent 
and criminal intent alleged to have been at the bottom of 
this conspiracy fails. Though it may have been wrong 
that there should be two deeds when only one was referred 
to — and when one, no doubt, would have sufficed, if all the 
terms of the second deed had been, as they might have 
been, introduced into the first — though you may think 
that this was wrong and culpable, and that if the share- 
holders, upon coming to this knowledge, had insisted on 
having back their money, they would have been entitled, 
either by action or by suit in equity, to recover it ; or, that 
upon its being attempted to make them pay the further 
calls upon their shares, they would have good ground for 
resisting, still — as I have before pointed out — this is not 
conclusive of the present question. If there was an 
arrangement not in itself a dishonest one, not dishonest in 
86, not dishonest as between the old firm and the new 
directors, who knew of its existence — ^not dishonest in any 
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way as between the old firm and the new shareholders, if 
it had been made known to them — but you think it was 
unduly concealed— then, according as you may think that 
it was concealed with or without the fraudulent intention 
of getting the money of the shareholders, and appljdng it 
to the purposes of the conspirators — ^according as you 
believe that they did, or did not, intend to get this money 
per fas aut ne/aSj and having got it, to divert it from its 
proper purpose, the common benefit, to the payment of 
their own debts, — ^you must find them guilty, or not 
guilty. If you believe that, though there may have been 
some impropriety, and something which would be fatal to 
them in a civil action, either brought by them as plain- 
tiffs, or defended by them as defendants, yet that there 
was no intention to cheat or defraud those who became 
shareholders, the result must be the acquittal of the 
defendants.* 

The Solicitor-Gteneral. — I do not know whether I quite 
understood what your Lordship said about the contingent 
liability. Tour Lordship said there was a million of 
money uncovered still. That was true, of course, in the 
way your Lordship put it, and very true in a certain sense; 
but I do not know whether your Lordshp quite appreciates 
that, as far as the case of both of us goes, these liabilities 
have always been treated as contingent liabilities, against 
which securities were held, and with regard to which it 
has turned out differently. Your Lordship will find that 
stated in Mr Harding's evidence, on the fourth day. No 
doubt your Lordship was perfectly right in the figures ; 
but all I wanted to say was, that we understood, on both 
sides, that the fair result of the paper before your Lord- 
ship was, that the liability was considered to be so con- 
tingent, and the securities held against it so good, that 
it was never expected to become a liability. 

The Lord Chief-Justice. — I called your attention to it, 
and told you what was the impression upon my mind, 

* There waa here a short atiyoaminent. 
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The Solicitor-General. — If your Lordship will look at 
page 124, the fourth day,* you will see it Mr Mellish 
would say that, so far as he was concerned, that was so. 

Mr MellisL — What I have always understood as being 
represented, or supposed to be represented, to the new 
directors, was this account in the hand of Mr John Henry 
Gurney, which your Lordship knows allows nothing for 
any loss on that guarantee, and brings out an estimated 
surplus of £170,000 without the good-will, and £670,000 
with the good-will. 

The Lord Chief-Justice. — No doubt ; then it always 
occurred to me that there had been a gross oversight, 
because there were guarantees to the amount of a million. 

The Solicitor-General. — If your Lordship looks at Mr 
Harding's evidence, it was contingent; in a good many 
cases the contingency never arose, and in many cases 
where it did, the amount realised was more than enough. 

The Lord Chief-Justice. — We are considering what was 
the state of things then. 

The Solicitor-General — No doubt it came out very 
badly, like many other things. 

The Lord Chief- Justice. — I challenged attention to it 

The Solicitor-General — (Reading from the evidence) : — 
"The Lord Chief- Justice. — What are these guarantees? 
Were they sums that the old firm had guaranteed in favour 
of these parties — Rock, with the Imperial Mercantile 
Credit and Agra Bank? — (A.) Yes; the old firm have 
given certain guarantees in respect of transactions between 
other parties and themselves. (Q.) Had they become 
liable on those guarantees, or were they merely contingent 
liabilities? — (A.) Contingent liabilities. Mr Kenealy. — 
And they were transferred to the limited company? — (A.) 
No ; I think not • (Q.) Possibly they went under the head 
of liabilities ? — {A.) You asked me if they were assets ; I 
said they were liabilities — contingent liabilities. (Q.) 
Were they transferred to the new company ? — (A.) No ; 

* The printed notes of the shorthand writer. 
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I think not {Q.) Were they retained in the old firm's 
hands? — (A.) They were not taken over by the limited 
company. (Q,) Consequently it was upon the old firm 
that the liability continued ? — (A.) Yes. (Q.) Had 
you ascertained as a fact that the new company paid a 
great portion, if not all of those guarantees ? — (A,) Many 
of the guarantees have never matured into cltdms. The 
Lord Chief- Justice. — On several of them the contingency 
has never happened ? — {A.) No, my Lord ; and where the 
limited company made any advances to enable the old firm 
to meet claims of this nature, the amounts were debited in 
the suspense and guarantee account. Mr Eenealy. — Can 
you tell my Lord and the jury in round numbers how 
much the new company paid in respect of those guarantees ? 
— (A.) No. (Q,) Why? — (A.) Because I have not ana- 
lysed the suspense and guarantee accounts." Then further 
on he is asked if a majority came to pass. Your Lordship 
says that is a vague tenu. Then he says, " I will take one 
item, and you will see what I mean. There is a guarantee 
dated the 30th of June, Imperial Mercantile Credit Com- 
pany, for £120,000. That was secured by ships, and had 
not become a claim at the date of the suspension of the 
company. Subsequently the liquidators arranged with the 
Imperial Mercantile Credit Company that they should 
take over the ships," and so on. 

The Lord Chief-Justice. — In the way I was putting the 
case to the jury, you must look to see what was the state 
of things at the time of the transfer. 

The Solicitor-General. — I quite agree. 

The Lord Chief-Justice. — At that time there were out- 
standing guarantees to the amount of a million. 

The Solicitor-General. — That is quite true ; I am not 
making the slightest complaint. I only venture to sup- 
plement that. 

The Lord Chief-Justice. — I will take an opportunity of 
referring to it. . 

Gentlemen, I have drawn your attention to the three 
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first out of the four questions which I told you were in- 
volved in this inquiry — ^namely, first, the state of the afifairs 
of the old firm at the time of the transfer ; secondly, if yon 
should be of opinion that those affairs were desperate, and 
the concern worthless, whether that was present to the 
mind of the defendants ; thirdly, whether there was any 
misrepresentation or concealment by them of the true 
state of the affaira We now come to the fourth head, 
which is, if there was any misrepresentation by the old 
firm and by the new directors, what was their intention in 
making it ? because, as I have more than once pointed out 
in this case, intention is everything. A guilty mind — what 
we lawyers call the " mens rea" — is essential to constitute a 
crime in the eye of the law. Misrepresentation or con- 
cealment may, as I have told you, afford matter of civil 
action and remedy. But you must have more than that, 
you must have the guilty mind, to constitute the offence 
with which the defendants are charged. 

Now, no doubt every man must be taken, primd facie 
at least, to have intended what are the natural and neces- 
sary consequences of his acts ; and if you find that there 
was misrepresentation, and that it has ended in defraud- 
ing the parties to whom it was addressed, the fair and 
Intimate inference is, that the intention was that the act 
done should carry with it the consequences that have fol- 
lowed from it But this presumption may be rebutted by 
the other circumstances of the case ; and where intention 
enters so largely into the consideration of the question of 
guilt or innocence as it does in a charge of conspiracy and 
fraud, it becomes most important to look to see what 
motives could have operated upon the mind of the party 
charged to induce him to commit the offence. It becomes, 
therefore, very material to see what could have been the 
possible motives which operated upon the minds of these 
defendants to induce them to commit the offence with 
which they now are charged. Now, there is an obvious 
distinction, which has struck everybody from the beginning 
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of the case, and the learned counsel for the prosecution not 
less than anybody else, between the classes of defendants 
who are before you to-day. 

With regard to the three defendants who joined the 
concern, Mr Barclay, Mr Gordon, and Mr Bennie, as well 
as the fourth gentleman, Mr Gibb, who is no longer 
amongst us, it was obvious that, if there was any fraud at 
the bottom of this affair, they were as much sinned against 
as sinning, and just as much victims, to the extent to which 
they embarked their capital, as any of the other share- 
holders who have reason to complain, or who have insti- 
tuted this prosecution. But you are asked, on the part of 
the prosecution, to believe that these four gentlemen, 
wholly unconnected in point of interest with the old firm, 
for the purpose, I suppose, of propping up that firm, and 
enabling it to go on, were induced to join in the new 
undertaking, to which the old concern was to be transferred, 
at the sacrifice to two of them of no less than £50,000, to 
another of £25,000, and to another of £10,000, and embarked 
in what they not only knew to be a fraudulent scheme for 
swindling the public, but which they also knew to be one 
which must speedily end in ruin. It is but reasonable to 
ask what motive they had. Can you see any ? None has 
been suggested, so far as I am aware, with regard to Mr 
Gordon, none with regard to Mr Bennie personally ; but 
two firms with which he was connected had large transac- 
tions and dealings with Overend, Gurney, & Co., and it 
was suggested, more or less indirectly, that possibly Mr 
Bennie joined in order to get some advantage to these 
firms. It turns out, however, that, although very large 
sums of money had been advanced to these firms in the 
way of business by Overend, Gurney, & Co., every shilling 
of the bills on which those advances had been made has 
been paid and discharged. There is nothing, therefore, in 
the transactions between Cavan, Lubbock, & Co., and Mr 
Bennie's other house, and Messrs Overend, Gurney, & Co., 
in the slightest degree to show any motive which, so far as 
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we can see^ could have been operating on the mind of Mr 
Bennie. Well, Mr Bennie takes 500 shares, and becomes 
liable for £25,000. Mi* Gordon did not take so many, bat 
he took 200, and became liable for £10,000. It is not 
unimportant to recollect what Mr Gordon's position was. 
He was chairman of the Oriental Bank, to which Dr Thorn, 
with great propriety, when asked, gave the highest possible 
character. He was a man of position, a man of wealth ; 
yet he is supposed, for no other conceivable purpose, ex- 
cept to support the firm of Overend, Gurney, & Co., to 
have run the risk, not only of sacrificing the £10,000 for 
. which he thus became liable, but of compromising his 
name and position, by lending himself to the purpose of a 
positive fraud and swindle upon the public. Now, that is 
a view of the matter which I think a man must be very 
much blinded by prejudice to think of accepting, unless 
some other motive can be suggested. The same thing may 
be stated with regard to Mr Bennie, with the single excep- 
tion of the dealings with his tirm, which, as far as I can 
see, were not likely to have any influence upon him. Then 
the other two, Mr Barclay and Mr Gibb, were also men 
perfectly conversant with businesa Mr Gibb was an old 
man of business. They took 1000 shares each, making 
themselves liable for £50,000 each. But then it is sug- 
gested that they were connexions of the Gumeys, and 
therefore were likely to join for the sake of upholding 
Overend, Gurney, & Co. 

Mr Mellish. — Mr Gibb was no connexion of the Gur- 
neys. 

The Lord Chief-Justice. — I am much obliged to Mr 
Mellish for correcting me as to that. Well, then, we have 
here Mr Gibb, a man of business and experience, conversant 
with these things, and who must have accepted the proposal 
with a full knowledge of all the circumstances — for he is a 
party to these deeds — who takes 1000 shares, and makes 
himself liable to the extent of £50,000, not only thus en- 
dangering this large sum (and even to a man of wealth 
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£50,000 is not a drop of water), but, in addition, running 
the chance, hot merely of the possibility, but almost of the 
certainty that this transaction would afterwards become 
known in its true character, and appear in the light of a 
great fraud practised on the public, in which case his char- 
acter and position would be irretrievably gone. 

In like manner, Mr Barclay takes his 1000 shares, I 
and makes himself liable for £50,000. But then, it is said, ' 
he is a connexion of the Gumeys. Well, gentlemen, I 
do not know what your experience may be in life, but, as 
far as mine has gone, I have not known of an instance in 
which a man, simply because he happened to be a brother- 
in-law or some near connexion, has been willing to put down 
£50,000 in an enterprise which he knew must necessarily 
fail in a short time : for it must be remembered that the 
hypothesis is^that this was known to be a rotten, worthless 
concern, which must come to grief before many months 
had passed over it. Here is a man who puts into it 
£50,000 ; do you believe that such a man, with a know- 
ledge that such was its character, would do so ? Can you 
believe that these parties knew that this fraud was contem- 
plated, and were willing to become parties to it, not to gain 
anything, but with the certainty of thereby losing and 
sacrificing not only the money which they brought in, but 
that which to most men is more importemt than money — 
namely, honour, reputation, and character ? To be sure, 
it is said two of these gentlemen were to be directors, 
and get £500 a year. What was the value of that ? If 
the hypothesis of the prosecution is true, that the business 
was essentially rotten and valueless and must come to an 
end at the expiration of a short time, what would then be 
the value of this £500 a year, which, after all, as has been 
pointed out to you, was only to endure until the first 
meeting of the shareholders, who might at once put these 
directors aside, and which, at all events, could only endure 
for a limited period, at the expiration of which the directors 
in their turn would have to go out of the direction ? 

R 
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Then there is the fact, and certainly not an unimportant 
fact, that these four directors, two of them with such very 
large stakes, kept their shares to the very last, and have 
thus lost eveiy farthing they have had to pay upon their 
shares up to the present time — two of them £40,000, 
another £15,000 or £20,000, 1 forget which, and another 
£8000. Is that compatible with the notion of these men 
having been aware of the rottenness of this concern and of 
the certainty of its downfall ? If , as has so often proved 
the case in bubble companies and delusive fraudulent 
schemes, you had found the men who originated this com- 
pany getting rid of their interest, or taking measures and 
resorting to contrivances for what is caUed rigging the 
market and sending up the shares, and then parting with 
their shares and getting out of the concern, — if you saw 
anything of that course of proceeding in this particular 
case, it would be c<^ent to lead you to the conclusion that 
there had been fraud at the bottom of it But just as such 
a fact would fairly lead you to such an inference, so the 
absence of such a fact ought to lead to the opposite con- 
clusion. If you see that these men, each of them, endan- 
gered a very large sum of money, and what is equally 
important to a man standing high in the commercial 
world, imperilled his reputation and his honour, that 
there was nothing that they could gain by it worthy of a 
moment^s consideration, that they might have got out of 
all difficulty by getting rid of their shares, or, at all events, 
of the shares in excess of what was necessary to qualify 
them as directors ; that they did not take that course, and 
that one of them, at a time when it was possible that this 
company, if it had been the bubble company which it is 
represented, might at any moment have come to grief, 
had, in addition to his 1000 shares, £90,000 of money 
for two months in the till of this company — ^looking at 
all these facts, and to what are the motives that usually 
actuate human conduct, can you come to the conclusion 
that these men intentionally entered into a scheme based in 
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fraud, and intended to carry out a most dishonest and 
nefarious purpose, when, upon the hypothesis of the pro- 
secution, they must have entered into it with a conviction 
that it would soon, from its inherent worthlessness, come 
to nothing, so that they must be supposed to have volun- 
tarily sacrificed all the money they put into it, with the 
nearly certain consequence of damagiog their own reputa- 
tions whenever its downfall should happen ? If you cannot 
come to that conclusion, having regard to the motives which 
usually influence human conduct, ought you to hesitate 
about acquitting at least these three defendants ? So much 
for those gentlemen. 

Now, then, as regards the other three, who, no doubt, 
stand in a different position. What motive had Messrs 
Henry Edmund Giimey and Mr Birkbeck, the other two 
defendants, and Mr John Henry Gumey, who was not 
immediately a member of this firm otherwise than as a 
member of the Norwich firm, who had a certain share in 
this house, but was not an active managing partner in it 
— ^what motive had these gentlemen ? Ton must give that 
question a fair and dispassionate consideration. Observe, 
that they gave up all their interest in the concern except 
that which was attached to the shares allotted to them as 
part of the purchase-money. They gave up the whole 
sum standing in the private ledger to their separate 
accounts; they gave up all claims upon the house in 
every respect: they pledged the whole of their fortunes, 
real estates, and personal estates, to satisfy the defici 
which would still remain in the books of the company as 
against the old firm. Nay, more, while they were to have 
£500,000 as the price of the business, they practically 
gave that up ; they were not to get a single shilling paid 
down. £250,000, as I have already pointed out to you, 
was to be written off against their guarantee. They only 
got, therefore, the prospective benefit of the £250,000, to 
be taken in shares, which, but for the terms of the bargain, 
they might have taken into the market and sold, but which 
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were not to be dealt with as theirs except for the benefit 
of the new company. These shares were to be hypothe- 
cated, and, in the eYont of their priYate property not being 
sufficient to coYer the guarantee which they had giYen that 
the assets should be equal to their nominal amount, these 
shares were to go to meet the deficit which might remain. 
Thus they had no immediate benefit — ^none except what was 
contingent upon the success of the company, in which case 
their shares, if their priYate fortunes were sufficient to meet 
the demand upon them which their coYenants had created, 
might be of Yalue to them, but which, if the company 
failed, of course would be utterly worthless. But then, to 
be sure, Mr Henry Edmund Gumeyand Mr Bobert Birkbeck 
were to get £5000 a year as managing directors, the one 
for fiYC years, the other for three, at the end of which time 
it would be entirely at the discretion of the shareholders 
whether they would continue in the office of managing 
directors or not. That may haVe been some motiYe ; but 
obserYe that it is no motiYe at all, if the hypothesis of the 
prosecution be a true one, because here, again, if the new 
company was such as has been represented, it necessarily 
follows that it was certain that the company must come 
to a stand-still, and break down, when, of course, there would 
be an end of the £5000 a year. 

But then it is said, and I think there is some force in the 
obserYation, that ** the Gurneys were already insolYent, and 
that if this new company had not been created, they must 
haYe stopped, and would haYe been bankrupt, in which 
case all their priYate estates and personal property would 
necessarily haYe gone to meet the demands of their credi- 
tors." That is quite true. Therefore, it is said, they 
gained this adYantage, that they put off the cyU day by 
interposing the new company between them and their 
difficulties, and got three and a half years during which 
to turn themselYCS about and see what they could do to 
meet the liabilities which they had incurred. They got 
that adYantage which, to men embarrassed and in difficulty. 



SUMMING UP BY THE LORD CHIKT-JUSTICK. 261 

is always of some^alue, namely, the chances which arise 
from what has been not inaptly termed the chapter of 
accidents. Well, there is something in that; but here 
again the whole advantage which is thus alleged to have 
been derived by them from this arrangement is based upon 
the hypothesis that the company would go on. But what 
becomes of it if you say that the company was rotten and 
bankrupt, and must necessarily come to a standnstill? 
The moment the company fell, the Gumeys would neces- 
sarily be involved in the general ruin. 

If the company was such that the inducing persons 
to take shares could not possibly arrest or delay, beyond a 
very limited time, the utter ruin and the eventual catas- 
trophe which must ensue, what good would they get by 
putting off the evil day for the few months during which 
a mere bubble company could possibly continue its exist- 
ence? You must take all those circumstances into 
account. If you are of opinion that there was at the 
bottom of the transaction this evil and wicked motive, and 
that for the sake of delaying their own downfall, which 
they knew must sooner or later happen, they invited per- 
sons to come into the business in its new form of a limited 
company as shareholders, and to pay the price of their 
shares, when they knew that, necessarily, from the nature 
of things and the state of its affairs, the company could 
not go on, and that every man who paid his £15 would as 
surely lose that £15 as the sun rises the next day in the 
east when it sets at night in the west, — ^if they knew and 
foresaw all that, and despite of it, with a view to their 
own private advantage, induced the public to come and 
take shares and pay a price on them, then they are guilty 
on this indictment. But if you think they entertained an 
honest, although possibly a mistaken belief, in common 
with the other directors, who were induced, under the 
influence of that common belief, to join them, that the 
company would in the end succeed ; that its difficulties 
were only temporary and would be overcome ; that its 
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powers of earning and making profits remained the same ; 
and that all that was necessary was to get rid of that por- 
tion of its affairs which had been a source of embarrass- 
ment and difficulty, and to infuse new blood into it and 
give it new vitality and life, — if that is what they 
believied, then, though you may think they were rash in 
such expectations, and that those who joined them in that 
belief were improvident and foolish, that is not sufficient 
to warrant a conviction on a charge which involves an 
intention to defraud. 

You must be satisfied that there was the intention 
imputed to the defendants by this charge. The question 
for you is, whether they did intend deliberately, with a 
belief in the worthlessness of this concern, to delude and 
defraud those who might pay their money in order to 
become members of the company. 

Now, gentlemen, we have gone through these four, to 
my mind, essential questions, and you will have first to 
say what was, in your judgment, the state of this com- 
pany ; or rather (for that is the true form in which the 
question presents itself), what was the impression upon the 
mind of those who proceeded to the formation of this com- 
pany — ^what was the state of their belief as to its condition 
and probabilities of its success ? I have drawn your atten- 
tion to the figures upon which it appears to me that this 
question depends, to the amount of the deficit, to the sums 
by which that deficit might be reduced, and the figure at 
which it would eventally stand. I have not troubled you 
by taking you through all the details of figures, with which 
we were so much occupied during several consecutive days: 
the task would have been a hopeless one if I had attempted 
it. I confess that I have never been more bewildered in 
my life than I was by the figures which the accountants 
put before us. I am always unwiUing to be the passive 
recipient of evidence which I do not understand, or to go 
through the mechanical process of carrying into my notes 
that which is unintelligible to my mind. I therefore did 
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my best to see if , by qaestions and cross-qtiefitions as we 
went along, I could make the evid^ce of the acooontants 
intelligible to my own mind, and I fear I must have 
appeared troublesome to the learned counsel on either side, 
whose questions and cross-questions I very <rften interrupted. 
It was that I really could not follow the witnesses into all 
these details of figures. 

'^ However," I said to myself, " the shorthand writers 
are taking notes, and those notes will be printed ; I will 
study the figures and the evidence again brfore I come to 
address the jury in this case." Well, I did so, and the 
more I read, the more, I confess, I was bewildered, until 
at last the figures seemed to dance about in a sort of 
mazy labyrinth, out of which there was no possibility of 
extricating one's self. What with the unavoidable want 
of preparation on the part of the counsel for the prosecu- 
tion, what with the fact that the principal witness, Mr 
Harding, had not had his mind directed to the various 
points relative to the accounts as to which he was to be 
examined, the confusion appeared to me to be at last per- 
fectly bewildering. But I do not think that it matters at 
all, because it has seemed to me from the banning that, 
in order to ascertain the true position of this company, it 
is not necessary to go into all these wearisome details of 
accounts and arithmetic. There are certain salient points, 
there are certain leading features about the case which I 
think, if you properly take them into account, will enable 
you to find a footing, and enable you to come to a conclu* 
sion that shall be satisfactory. 

As I have said,^ the first question is. What was the 
earning power of this firm ? What were the profits which 
that earning power ought to bring forth? Was that 
earning power continued to the last ? If continued to the 
last, how was it that profits were not realised as in previous 
times ? Are there any circumstances to account for it ? 
Upon the whole, are you of opinion that the business, if 
relieved from the dead weight and pressure which this 
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accumulation of bad debts and of capital absorbed in these 
vain speculations had brought upon it, was a business 
which it was worth the while of a merchant or a company 
of merchants to purchase ? I have pointed out to you 
what the deficit was. I have pointed out to you what 
were the sums by which that deficit was to be reduced, — ^in 
the first place, by the assets which it was expected would 
be realised ; in the second, by the value of the guarantee 
and property of the members of the old firm. 

In the course of the observations I made to you this morn- 
ing, I stated that it appeared to me, that from the value 
of £2,200,000, which, according to the calculation in the 
estimate, was the value put upon that property, there ought 
to be deducted a million by reason of outstanding guar- 
antees, which were stated to amount to somewhere about 
a million in round numbers, and which, although not actual 
and existing liabilities, were still contingent liabilities for 
which the private property of the partners would be liable. 

My attention has been very properly called by the Soli- 
citor-General and Mr Mellish, during the time you were 
out of court, to the fact that, of these contingent liabilities, 
according to the evidence of Mr Harding, a great many 
have never matured, having been satisfied by other parties 
or by securities that were held ; and to such extent as you 
may think that those guarantees ought not to operate to 
reduce the sum which might be expected to be realised 
upon the estates of the partners, to that extent there is a 
still further, or there may have been expected to be a still 
further sum capable of being applied to the reduction of 
the liabilities which the new company agreed to take upon 
themselves. In that case the supposed deficit of a million 
at which I had arrived would not exist, and there would 
be a sum equal to the total amount of the property to be 
taken into account in the course of the time allowed to the 
old firm to realise the whole property, and thereby to 
liquidate the amount which they had guaranteed to the 
new company. You must take all these circumstances 
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into your couBideratioD, and the question for you to deter- 
mine upon it is, whether this was a worthless property, as 
has been described, or whether it was not ; or rather (for 
again this is the true question), whether it appears to you 
or not, that whatever was the amount likely to be realised, 
or certain to be realised in the future, there was a reason- 
able and honest belief— or rather, I should say, an honest 
belief, for the reasonableness of belief, though it may be 
one element of judging of its honesty, is not conclusive — 
an honest belief on the part of the persons who entered 
into this engagement, upon the basis of which the new com- 
pany was formed, that this was an enterprise in which, 
though the ship was stranded for the moment, she would 
be got off, and having been relieved from the lumber of 
dead weight which had oppressed her, would again float 
upon the sea of commercial prosperity and success. If these 
parties did entertain that honest belief, though it may have 
since turned out to be fallacious, can it be reasonably con- 
tended that they can have contemplated the fraud which 
is ascribed to them by the prosecutor ? 

The first question then is. What was the true state of tins 
business ? The second, as I have said, is. What was the 
state of mind on the part of the defendants at the time of 
this transaction ? As to this, you are entitled, I think, to 
take into consideration what must have passed between the 
old directors and the new. Ton may see a little by that 
light. It seems impossible to suppose that the new durec- 
tors did not make themselves acquainted with all the cir- 
cumstances ; and if you are satisfied that the new directors 
could have had no sinister motive, and could have acted only 
on a sense of what was due to their own interests, and the 
interests of the shareholders they were about to invite to 
join in the same enterprise and to sail in the same boat, 
you may judge of the belief or motives of the one set of 
these parties, by what you cannot fail to believe was the 
true state of mind of the others. Then, as regards any 
misrepresentations which have been alleged to be made, as 
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to which you may think the prospectus went too far, or as 
to which it may have been deficient in not revealing tiiat 
which it was essential for the shareholders to know, you 
have to judge of the guilt or innocence of these parties by 
the motives by which you believe them to have been 
animated. If you cannot see your way to the conclusion 
that they intended by false statements to induce persons 
to take shares, or that they combined to defraud and 
deceive and cheat future shareholders, though you may 
think they were unduly sanguine, though you may think 
they have not been as explicit in their statements as they 
ought to have been — ^that they have not, in that respect, 
acted with all the perfect openness and straightforwardness 
with which they should have conducted an operation of 
this kind, and the formation of a new company based upon 
it — ^yet here again the same question presents itself, What 
was the purpose ? Was it to induce persons to join with 
them in a common enterprise, which they believed would 
be for the benefit of all, or was it for the purpose of induc- 
ing them to embark their capital in an enterprise which 
they knew must end fatally, but which they desired to 
foster and create for their own fraudulent and evil pur- 
poses ? These are the questions which you have to deter- 
mine ; and in judging of the latter question, as I have 
already said, motive is everything. Tou must look to see 
what was the position of the parties ; what they would 
gain and what they would lose ; what there is which should 
lead you to think that they were led by sinister and crimi- 
nal motives to embark in a gigantic enterprise of fraud, 
which was to bring desolation and misery upon the homes 
of hundreds — nay, perhaps of thousands. 

Gentlemen, you have been told that your verdict is to 
effect great things — ^that the commercial world requires to 
be purified and regenerated, and that your verdict is to 
effect this important end. Do not be influenced by any 
such consideration. Independently of your verdict, it may 
be hoped that the memorable event of the downfall of this 
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company, and the presence at the bar of a criminal court 
of justice of men who once stood so high, will not be 
wiUiout its salutary and beneficial effects. We have been 
told that the commercial world is not animated by the 
lofty principles and the safe rules of conduct which used 
to influence its dealings ; that for the safe and sound prin- 
ciples upon which our fathers established the great com- 
merce of this empire, and made the name of the British 
merchant respected to the uttermost ends of the world, 
there has been substituted a spirit of reckless speculation 
and of commercial gambling ; and that the name of the 
British merchant does not stand as high as it once did in 
the estimation of the world. If this be so, I trust that this 
memorable example will not be without its warning upon 
those who are growing up around us. Here we have an 
establishment doing a business almost unequalled, with the 
names of those who belonged to it known throughout the 
world as men of vast wealth, and of the highest commer- 
cial position. We have seen them "fallen from their 
high estate ;" and through what ? Through turning from 
the straight legitimate path of that commercial department 
to which they belonged, and going astray after vain and 
delusive phantoms, and embarking the capital, which 
should have been devoted to their own particular business, 
to wild speculations and rash enterprises. We have seen 
them fall into absolute ruin, their commercial position 
destroyed, their vast fortunes scattered to the winds, and 
their reputations impaired and tarnished. Last, we have 
seen them at the bar of this court, as defendants, on a 
charge of conspii-acy and fraud. But I hope it is not only 
on the commercial world that the lesson, if necessary, will 
not be lost ; I trust it may not be without its influence upon 
the rest of society. There can be no doubt — no one who 
looks on what is passing around him can fail to see — ^that 
a spirit of speculation and gambling has taken possessioa 
of the minds of large masses of this community. Men who 
were wont to be satisfied with moderate gains and safe 
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investments, seem now to be led awdy by a spirit of greed 
and gain, and are ready to embark their fortunes, however 
hardly earned — ^the results, perhaps, of a life of thrift and 
toil— in the too often vain hope and expectation of realis- 
ing something by premiums upon shares, or making more 
than the ordinary and safe gains of capital. We see this 
every day. If this example should teach those who are 
ready to follow the ignes/atui of such vain delusions, that 
you cannot gain extraordinary profits without extraor- 
dinary risk ; that it is unsafe to trust to names, whatever 
those names may be, in enterprises of which you cannot 
comprehend the scope or the details, and in the manage- 
ment and superintendence of which it is impossible that 
you should have any part or parcel, and that, by so doing, 
though you may possibly gain something in some of these 
enterprises, in others you may find yourselves irretrievably 
lost and ruined, it will not be without its use. If this case 
shall have any salutary effect in checking the disposition 
to speculation and gambling which seems to pervade all 
classes, which has led to high and illustrious names being 
soiled and tarnished, and to men who ought to have set an 
example to the rest of the world being compromised in 
doubtful and disreputable transactions, so much the better. 
I should rejoice if such should be the result ; but that is 
altogether beside the question you have to determine. The 
question upon which your decision turns is simply whether, 
if you think this business was worthless — that is, worthless 
with reference to the price to be paid for the shares — ^you 
believe that these gentlemen, who are the defendants upon 
the present occasion, knew that it was so. If you do not 
think it was worthless, the whole case falls to the ground ; 
but if you think it was worthless, did they believe it to be 
such ? and, believing it to be such, did they, for the pur- 
poses of fraud, endeavour to transfer it to shareholders, 
who should take it off their hands ? If they did, they are 
guilty of this charge. If you cannot see your way to that 
conclusion ; if the prosecution has failed to establish it ; 
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if, looking at all the circumstances, though you may think 
there are parts of this transaction which are open to 
animadversion and blame, yet that the charge of intentional 
fraud fails, I am sure you will have satisfaction in being 
able to acquit them, so that to the (I had almost said) 
degradation— certainly, commercially speaking, the dera- 
tion — and, looking at their present position as defendants 
at the bar of this court on a charge of conspiracy and 
fraud, the social degradation — to which unfortunately they 
have fallen, shall not be superadded the painful conse- 
quence which must necessarily follow from a verdict of 
guilty. At the same time, if you are of opinion, upon the 
whole of the evidence, that the case is made out, no con- 
siderations of compassion or pity ought to stand between 
you and the verdict which, upon your consciences, it would 
then be your duty to pronounce. 

Gentlemen, in the name of the country, I have to thank 
you for the very great care and attention you have ex- 
hibited throughout the whole of this important trial. 
Whatever may be the result of it, I take upon myself 
to say that no twelve men ever gave more undivided, 
unbroken, assiduous attention to a case, or ever have 
shown a more honest desire faithfully to discharge their 
duty. 

The Jury retired at 2 o'clock, and were absent for a 
quarter of an hour, returning into court at 2.15. 

The Associate. — Are you all agreed upon your verdict ? 

The Foreman. — ^We are. 

The Associate. — Do you find the defendants guilty, or 
not guilty ? 

The Foreman. — Not guilty. 

Mr Kenealy. — In this case, I believe it is necessary to 
ask your Lordship to make an order allowing the costs of 
the prosecutors, under the 24th and 25th of Victoria, chap. 
96, sec. 121 — " The Court before which any indictable 
misdemeanour against this Act shall be prosecuted or tried 
may allow the costs of the prosecution in the same maimer 
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as in cases of felony/' &c, . I have to ask your Lordship 
to certify that this is a fit case to be prosecuted. 

The Lord Chief- Justice. — If you had confined the pro- 
secution to the three original members of the old firm who 
are defendants, although I entirely concur, unhesitatingly 
concur, in the propriety of the verdict which the jury have 
returned, yet, believing that it was a case for inquiry as to 
them, and believing also that Dr Thorn was actuated only 
by perfectly honest motives in instituting these proceed- 
ings, I should not have hesitated to allow the costs ; but, 
inasmuch as, in my judgment and opinion, the uniting the 
other defendants in the same indictment, and proceeding 
against them in the same prosecution, was altogether an 
unjustifiable measure, I cannot allow the costs. 

Mr Kenealy. — Your Lordship will not include me ? I 
had nothing to do with it. 

The Lord Chief-Justice. — No ; I am merely identifying 
you with the prosecution. I must say that in the whole 
course of my experience I never met with a prosecution 
which, as regards those three defendants, I think was less 
warranted — at all events, they certainly ought not to have 
been included in the same indictment with the others, 
whereby those others were entirely precluded from calling 
them as witnesses. Under these circumstances, I think 
the prosecution has not been conducted as it ought to have 
been conducted, and therefore that I ought not to make 
any order. Besides which, I believe I could not do it. 
The indictment is removed by certiorari^ and Mr Davis* 
tells me that it has been decided that the costs cannot be 
allowed in such a case. 

* The able and intelligent officer at XfUi Prim. 
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^ VTe feel that we are giving Mr Houston no small praise as a writer on 
law, when we say that he has come fully up to our idea of a dear narrator 
and methodical commentator ; and that it is impossible to read his book 
and not discover that clear sequence Irom topic to topic, and paragraph 
to paragraph, which is invariably the result of a well-digested analysis of 
his subject. He lays down proposition after proposition with a natural 
succession, connecting them by the similarity of principle or resemblance 
in the facts, but pointing ou^ as he goes along, wherever a prindple is 
varied or not applied, according to the changing aspect of each case. In 
almost every paragraph or fresh principle or proposition, he adopts the 
safe and useful course of giving the case which is the authority, and ex- 
tracting the very pith and marrow of the judgment — the reasons why a 
principle previously laid down, and fully recognised, governed, or did not 
govern, the case under discussion. 

'* One of the most important functions of a law writer is to give good 
and faithful definitions. Mr Houston seems very accurate, full, and clear 
in his definitions. 

''On the whole, therefore, we have no hedtation in saying, that we 
think Mr Houston's book will be a very useful aooeedon to the library of 
either the merchant or the lawyer." — SolicUort* Jowmal, 

" The object of the author of this book is to afford assistance both to 
the lawyer and the merchant ; and as the work is carefully executed and 
very clearly expressed, we think it will be found to supply to the lawyer 
that accurate information which he requires, and also to enable the mer- 
chant to gain that more general knowledge of the subject which will be 
found useful in an emergency.'' — Athenaum, 

** It is intended for the edification and use of both lawyers and mer- 
chants, and it is so carefully executed, and the points of law are so clearly 
and amply expressed, and yet so dmply withal, that it seems fully able 
to supply to the lawyer that accurate information of the fact and critical 
treatment of the principle which he looks for in a really useful text book, 
and at the same time to enable a merchant to gain sufficient acquaintance 
with the law upon the subject^ to render himself fully competent to deal 
with the ordinary emeiigendes of trade. 

" We have, indeed, met with few works which so successfully surmount 
the difficulties in the way of this arduous undertaking as the one before 
us ; for the language is well chosen, it is exhaustive of the law, and is 
systematised with great method.*' — American Law RnvUvk 
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REVIEWS. 

" Messn Stevens k Hajnef pabltsh 'The Bankniptey Aet, 1800;' * The Bebton Act, 
1800,' and ' The InBoIrent Debtors and Bankraptcj Repeal Act, 1800/ the work of 
Henry Philip Roche and W. Haslitt, Bsqs., Barristers.at-Law. As might be expected 
from gentlemen who are Registrars of the Court of Bankruptcy, the Tolnme is very 
complete and plain. It is stated in the prelhoe to have been prepared more especially 
for uie use of the profession, creditors, trustees, and others who may be employed In 
the administration of the new system, by whom it will doubtless be found of the highest 
utility."— i>aay Newt. 

*• To those who wish to haye a copT of the new Acts, and of the Rules and Fonnii 
under one cover and in a convenient form, together wita an index, we can recommend 
this book. • . . The index is very good."— iSoftfettors' Journal. 

"This book Is a reprint In a commodious form and excellent type of the several 
Acts, Rules, Orders, and Forms above enumerated. The Bankruptcy Act is aocom- 
puiied by some notes, chiefly in comparison of the old law and the decisions under it. 
The index seems to deserve the appellation of < very copious. '"'Law Journal, 

The £a» Jewmal in a recent comment remarks:— "/n (ktprttmt ttaUqfbanh- 
ruptey law, a coptoui index totkenew pro\a4Hont i$ mucK mere fU^U than any eUiempt 
at a ttaUment <^tke ffftei <^auueprovi»iont." 

"The pasting of the new Bankruptcy Act has naturally occasioned the Issue of 
many works explanatory of its provisions and Ot^ects, but amongst such few will be 
more likely to command the attention of all classes than this work from the pen of two 
registrars of the Court of Bankruptcy. Having given in ftUl the Bankruptcy Acl 1800, 
the Bankruptcy Repeal and Insolvent Court Act, 1800. and the Debtors Act, 1800, the 
compilers proceed to give particulars of the various forms used In bankruptcy cases, 
with information as to attorney's costs, scale of fees, Ac The rules, orders, and forms 
of the County Courts follow ; and an index of singular completeness, extending over 
more than fifty pages, renders the work of reference to any part of the book most easy." 
—CUyJPrett. 

Fifty pages of Boche and Haslitt*! book are doTOted to a most eUborate 
and ezhanstiTe Index to the Kew Acts and Olden. 



6 STEVENS AND HAYNES, 11 BELL YARD. 



ELECTION LAW. 

Third Edition, in 12mo, price 7b. 6d., 

A MANUAL OF THE PRACTICE OF 

PA£LIAH£NTABT ELECTIONS THBOUaHOUT GREAT 

BBITAIN AND IBELAND. 

Comprising the Duties of Retunung Offioers and their Deputies, Town 
Clerkp, AgentSi Poll Clerks, &c., and the Law of Election Elxpenses, 
Corrupt Practices, and Illegal Payments. With an Appendix of 
Forms and Statutes, and a Copious index. Third Edition. By Henbt 
Jkpfbxts Bushbt, Barrister-at-Law ; Recorder of Colchester. 

" This is a msnoal intended for the use of returning offloen and election agents, 
and is undoobtedly so written as to be as intelligible to laymen as to lawyers. It is con- 
▼enient in form, and of comparatively moderate price."— ^icifort* Journal. 

** Mr Boshby embiaces a larger field of inquiry, for he treats of bribery, and we may 
say in jostioe to the learned author that we think his fifth chapter, which treats of 
oormpt prsotiees (bribery, treating, undue influence, illegal payments) a most valuable 
one, and one that we heartily recommend to every person engaged, either as candidate 
or as agent, in the conduct of an election, to study most careftilly." — Xaw " 



PBINOIPLES OF EQUITY. 

In 8to, price 18s. cloth, 

THE PBINOIPLES OP EQUITY. 

Intended for the Use of Students and the Profession. By Edxukd Hemrt 

TuBNSB SiffBLL, of the Middle Temple, Barrister-at-Law. 

<' It appears that Mr Snell, in the course of his studies for the bar, adopted the 
excellent practice of making notes, or rather abstracts, of the books he read and the 
lectures he listened ta These notes he has arranged, corrected, and extended, and the 
result is the v<rinme before us. The snjbject Is divided into five parts ; the first intro- 
ductory, and, with the maxims of canity, indicating briefly the various heads of equity 
that rank under them. The second part is an outline of its exduslve Jurisdiction ; 
the third being devoted to that branch of it which relates to persons under disabili^ ; 
the fourth treats of the concurrent Jurisdiction ; and the last part of its auxiliary and 
specially remedial Jurisdiction. It Is. as it is called, an attempt merely to describe the 
principles of equity ; it does not touch upon practice. These are stated summarily, yet 
dearly, and the book may be profitably read by students, who should also commit it to 
memoiy, and by practitioners, whose knowledge it will refresh."— Xms Timet, 



LOOKS ON THE OAHE LAWS. 

A TBEATISE ON THE OAHE UWS OF ENGLAND 

AND WALES : 

Including Introduction, Statutes, Explanatory Kotes, Cases, and Index^ 

By JoHH Locks, fisq., M.P., Q.C., Recorder of Brighton. The Fifth 

Edition, in which are introduced the GAME LAWS of SCOTLAND 

and IRELAND. By Gilmorb Evans, Esq., of the Inner Temple, 

Barrister-at-Law. 

12mo, 1866, price 10s. 6d. doth. 

" It is only necessary to run the eye over the titles of these Acts to see how difficult 
it would be for the lawyer or sportsman to attempt to discover the law applicaUe to a 
particular case, without the aid of such a collection as the present. .... Besides the 
recent legislation, there have been some important cases aigued lately upon that well- 
worn old Butdect, the common law of game. For an account of these cases the reader 
eannot do better than to have recourse to the interesting introduction to this cdlection 

of Statutes. There he will find a quaint store of historical and legal research It 

Is only necessarv to add, that the learned and careftil editor of this edition has added to 
the original work the game laws of Scotland and Irdand. These are little likely to be 
of general use to the English piactltioner, but they render the work complete, and dsci- 
litate a comparison of the laws relating respectively to the three kingdoms."— ^iMtottor^ 
Journal. 



STETBNS AND HAYNES, 11 BELL YARD. 7 

Now ready, Parte L and IL, royal 8to, sewed, price 78. 6d. each, 

BEFOBTS 0? THE DECISIONS 0? THE JUDaES ?0B 
THE TBIAL 0? ELECTION PETITIONS. 

Parsaant to the Parliamentary Elections Act^ 1868. By Edward Loughuh 
O'Mallkt, Esq., and Hxkbt Hardoastlb, Esq., Buriaters-at-Law. 

It is intended with the Third Part, which will complete these Reports, 
to give a complete Index to the whole. 



OLABKE ON EZTBADITION. 

A TREATISE UPON THE LAW OP EXTRADITION. 

With the Conventions upon the subject existing bet?reen England and 
Foreign Nations, and the Cases decided thereon. By Edwaxd Claskb, 
Esq., of Lincoln*B Inn, Barrister-at-Law and Tancred Student. In 
12mo. 1867. Price 7s. 6d. cloth. 

" Mr Clarke has treated the whole question in an able and maateilT saanner. His 
style Is clear tod terse, withont the slighteet tincture of that teohnicallsf and pedantnr 
which BO often repel and disgust even the learned reader. .... We congratulate Mx 
Clarke upon having produced an excellent and usefhl book on an importent and difficult 
subject, and we heartily commend it to the perusal of our readers."— AoMotftor^ JommaL 



8XT00E8SI0N DUTT. 

HANSON (A.) THE SUCCESSION DUTY ACT. 1853 

(16 and 17 Vict., cap. 51) ; with the Decisions to 1865, and Notes. By 

Alfred Hanson, Esq., Comptroller of Legacy and Succession Duties. 

12mo. Price 6s. cloth. 

*'.... Mr Hanson's work, which is in the fmn of a reprint of the Act, with 
annotations, has the recommendation of being the fhdt of considerable experience, the 
author having l>een engaged in most of the Bngiish cases as Junior oomiael te (he 
Crown."— Jiirifl. 

PEMBEBTON ON BEVIYOB. 

THE PRACTICE IN EQUITY BY WAY 0? EEVIVOB. 

AND SUPPLEMENT, 

With Forms of Orders and Appendix of Bills. By Loftus Lbioh Plv- 

BERTON, Esq., of the Chancery Registrar's Oi&ce. In royal 8vo. 1867. 

Price 10s. 6d. cloth. 

" Mr Pemberton has, with great care, brooght together and elasrflled all these con- 
flicting cases, and has, as far as may be, deduced principles which will probably bo 
applied to fiitnre cases."— <SSoI*eitorif Journal. 



THE LAW OF OHABITIES. 

In 8yo, price 168. cloth, 

THE CHAEITABLE TRUSTS ACTS. 1853. 1855. 1860: 

THE CHARITY COMMISSIONERS JURISDICTION ACT, 1862; 
THE ROMAN CATHOLIC CHARITIES ACTS, together with a 
Collection of Statutes relating to or affecting Charities, including the 
Mortmain Acts, Notes of Csmb from 1858 to the present time, Forms 
of Declarations of Trust, Conditions of Sale, and ConTmnce of 
Charity Land, and a very copious Index. Second Edition. By HuoH 
CooKB and R. Q. Habwood, of the Charity Commission. 



8 STEVENS AND HAYNE9, 11 BELL YARD. 



LAND TENXTBE. 

Now ready, in 8vo, price 7s. 6d. doth, 

THE HISTORY OP 

THE LAW OF TENTJBES OF LAND IN ENGLAND AND 

IBELAND. 

By W. F. FINLASON, Esq., of the Middle Temple, Barrister-Ai-Law. 

" The approaohiog leglilatlve dificoasion on the Irish land qnestion will not excite 
any lees interest in this country from the tect that the common law on land tenure is 
formally the same both in Jbigland and Ireland. By the different drcomstances in the 
Gondltton of the two countries, however, its opeimtion is practically different Never* 
theless, there is such an Identity of law and of common interest in the two countries as 
to make its settlement a matter of truly imperial importance. Biackstone dechures that 
the system which obtains between the great mass of owners and occupiers in both coun- 
tries—that of holding at the merepleasnre of the landlord—is a tenure contrary to the 
ancient policy of the law. Mr w. F. FInlason has, therefore, done good seirice in 
publishing a concise. well*written history of the law of tenures of land in England and 
Ireland, with particular reference to inheritable tenancy, leasehold tenure, tenancy at 
will, and tenant right. Confining himself to the Cuts of legal history, he has collected 
and presented, in an admirably compact form, all the really usefiil information it con- 



LAW OF BILLS OF SALE. 

Id 12mo (1870), price 7a. Od. doth, 

A TBEATISE ON THE UW AND PRACTICE 
BESFECTma BILLS 0? SALE : 

WITH THE REOISTRATION ACT. B7 Jakis P. Bren, Esq., 

Solicitor, Dublin. 



VAN DEB KEE8EL (D.O.) 

SELECT THESES ON THE LAWS OF HOLLAND AND 

ZEELAND; 

Being a Commentary of Hugo Grotius* Introduction to Dutch Jurispru- 
denoe, and Intended to supply certain defects therein, and to deter- 
mine some of the more celebrated Controversies on the Law of 
Holland. Translated by C. A. LoRurz, of Lincoln's Inn, Barrister- 
at-Law. Second Edition, with a Biographical Notice of the Author 
by Professor J. De Wal, of Leyden. 12mo. 1868. 10s. 6d. 

STEVENS AND HAYNES, 
LAW PUBLISHERS. BOOKSELLERS, AND EXPORTERS, 

BELL YARD, TEMPLE BAR, LONDON, W.C. 

BOOKS BOUND IN EVERY STYLE OP BINDING. 

Works in all Glasses of Literature supplied to Order. 

FOREIQN BOOKS IMPORTED. 
LIBRARIES VALUED OR PURCHASED. 

Catalogues and Estimates famished and Orders promptly executed. 

S. ii H. have a largt Stock of Second-hand Law BtporU in tupervor conditUm, 
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